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Part 4.5 Fidelity cover
Division 1 Introduction
45.1 Objective

45.2

4.5.3

(1)

(2)
3)

The objective of this Part is to establish a fijetiover scheme to ensure that clients of
law practices have a source of compensation faulksfby law practices arising from or
constituted by acts or omissions of associateawfdractices.

Definitions
In this Part:

claim means a claim under this Part, ashdimant means a person who makes a claim
under this Part.

concerted interjurisdictional default means a default of a law practice arising from or
constituted by an act or omission:

(@) that was committed jointly by two or more asatas of the law practice; or
(b) parts of which were committed by two or morsaasates of the law practice;

where this jurisdiction is the home jurisdictiorr fat least one of the associates and
another jurisdiction is the home jurisdiction fodeast one of the associates.

default means:

(@) in relation to trust money or trust propertgaiwed by a law practice in the course
of legal practice by the law practice—a failuretlod law practice to pay or deliver
the trust money or trust property, where the failarises from an act or omission
of an associate that involves fraud or other diskon or

(b) in relation to trust property received by avlpractice in the course of legal
practice by the law practice—a fraudulent dealinthwthe trust property, where
the fraudulent dealing arises from or is constiuty an act or omission of an
associate that involves fraud or other dishonesty.

fidelity fund—see sections 4.5.4 and 4.5.6.

lawyer means:

(@) an Australian legal practitioner; or

(b) an Australian-registered foreign lawyer whamsassociate of a law practice.
pecuniary loss, in relation to a default, means:

(@) the amount of trust money, or the value of ttnueoperty, that is not paid or
delivered; or

(b) the amount of money that a person loses oepsided of, or the loss of value of
trust property, as a result of a fraudulent dealing

Defaults to which this Part applies

This Part applies to a default of a law pr@tonly to the extent that it occurs in
connection with the provision of legal servicestihe law practice.

It is immaterial where a default occurs.

This Part applies to a default even thouglassociate involved was but is no longer an
Australian legal practitioner or an Australian-itgred foreign lawyer.
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4.5.7

(4)

(5)

(1)

(2)

(1)

(2)

3)

(4)

This Part does not apply to a default of a paactice to the extent that the default occurs
in relation to money or property that is entrustear held by the law practice for or in
connection with:

(@) a managed investment scheme undertaken bgwhpractice; or
(b)  mortgage financing undertaken by the law pcacti
This Part does not apply to defaults or clasdalefaults specified in the National Rules.

2 Fidelity funds and fidelity authorities

Fidelity fund for this jurisdiction

The fund nominated in the Legal Professional Naidmw Act of this jurisdiction is the
fidelity fund of this jurisdiction for the purposes of this Part

Note. The fidelity authority for a jurisdiction the authority responsible for the general
administration of the fidelity fund of that jurisdiion.

How this Part applies to this jurisdiction

This Part applies in relation to this jurigéio, so that:

(@) the term “the fidelity fund” refers to the fidg fund of this jurisdiction; and

(b) the term “the fidelity authority” refers to tifieelity authority for this jurisdiction.

Subsection (1) does not apply where the comelcates that the fidelity fund of another
jurisdiction or the fidelity authority of anothairrjsdiction is referred to.

3 Fidelity fund of a jurisdiction

Funding
The fidelity fund consists of:

(@ the money paid on account of the fidelity fugither as annual contributions or
levies under this Part; and

(b) the interest or other income accruing from siueent of the money in the fidelity
fund; and

(c) other money paid to the fidelity fund in accande with jurisdictional legislation.
Annual contributions

A person who applies to the Board for the goarrenewal of:

(@) an Australian practising certificate; or

(b) an Australian registration certificate (excetere the person is not and reasonably
expects not to be an associate of a law practidegliis currency);

in relation to a financial year must pay an anmaaitribution for the financial year to the
fidelity fund of the person’s home jurisdiction.

The amount of a contribution is to be set gy fidelity authority and is in addition to all
other fees payable in relation to the application.

The fidelity authority may provide for diffarecontributions to be payable by different
classes of lawyers.

This section does not apply to:
(@) a barrister; or
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4.5.10
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4.5.12
(1)

(2)

3)

(4)

(b) agovernment legal practitioner; or
(c) acorporate legal practitioner; or

(d) other Australian legal practitioners of a clapscified in the National Rules for the
purposes of this section and to the extent so ipaci

Levies

This section applies if, at a particular tirtiee fidelity authority believes that the fidelity
fund is not sufficient to satisfy the liabilitie$ the fidelity fund at or about that time.

The fidelity authority may impose a levy of amount that the authority considers
reasonable on:

(@) all lawyers who are liable to pay an annualtgouation to the fidelity fund for the
relevant financial year; or

(b) aclass of lawyers so liable that is determibgthe authority.

The fidelity authority may provide for diffarelevies to be payable by different classes
of lawyers.

The amount of a levy is payable into the figelund by a date and in a way determined
by the fidelity authority.

Failure to pay annual contribution or levy

If a lawyer fails to pay an annual contributionaolevy in accordance with this Part, the
Board may suspend his or her Australian practisengificate or Australian registration
certificate while the failure continues.

Insurance

The fidelity authority may arrange with anunar for the insurance of the fidelity fund,
whether against particular claims or particulassés of claims or otherwise.

The proceeds paid under a policy of insuraagainst particular claims or particular
classes of claims are to be paid into the fiddlityd, and a claimant is not entitled to
have direct recourse to the proceeds or any paineof.

Borrowing

The fidelity authority cannot borrow money for grposes of the fidelity fund.
Caps on payments for claims

The fidelity authority may fix either or bot the following:

(@) the maximum amounts, or the method of calaujathaximum amounts, that may
be paid from the fidelity fund in respect of indlual claims or classes of
individual claims;

(b) the maximum aggregate amount, or the methodabfulating the maximum
aggregate amount, that may be paid from the fid&libd in respect of all claims
made in relation to individual law practices orsslas of law practices.

Amounts must not be paid from the fidelity duthat exceed the amounts fixed, or
calculated by a method fixed, under subsection (1).

Payments from the fidelity fund in accordamgth the requirements of subsection (2) are
made in full and final settlement of the claims cemed.

Despite subsection (2), the fidelity authoritgy authorise payment of a larger amount if
satisfied that it would be reasonable to do sa aftling into account the position of the
fidelity fund and the circumstances of the particidase.
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No proceedings can be brought, by way of appeatherwise, to require the payment of
a larger amount or to require the fidelity authorib consider payment of a larger
amount.

Sufficiency

If the fidelity authority is of the opinionahthe fidelity fund is likely to be insufficiend t
meet the fund’s ascertained and contingent ligdmlitthe authority may do any or all of
the following:

(@) postpone all payments relating to all or amgslof claims out of the fund;
(b) impose a levy;

(c) make partial payments of the amounts of onenore allowed claims out of the
fund with payment of the balance being a chargtheriund,;

(d) make partial payments of the amounts of twanore allowed claims out of the
fund on a pro rata basis, with payment of the lmareasing to be a liability of the
fund.

In deciding whether to do any or all of thantfs mentioned in subsection (1), the fidelity
authority:

(@) must have regard to hardship where relevantnmdtion is known to the authority;
and

(b) must endeavour to treat outstanding claims lggaad equitably, but may make
special adjustments in cases of hardship.

If the fidelity authority declares that a d&#on is made under subsection (1) (d):

(a) the balance specified in the declaration cetsés a liability of the fidelity fund;
and

(b) the authority may (but need not) at any timeoke the declaration in relation to
either the whole or a specified part of the balamacel the balance or that part of
the balance again becomes a liability of the fund.

A decision of the fidelity authority made umdéis section is final and not subject to
appeal or review.

Note. Section 4.5.28 (8) provides for payment tolaamant of any additional amount
(less costs) recovered by the exercise of rightibfogation under section 4.5.28.

Audit

The fidelity authority must cause the accountstirgato the fidelity fund to be audited
annually, and must forward a copy of the audit refmothe Commissioner.

4 Claims about defaults

Entitlement to make a claim

A person who suffers pecuniary loss as a ted@ default by a law practice is entitled to
make a claim about the default against the fiddiityd of the home jurisdiction of each
associate of the law practice whose act or omisgidrether alone or with one or more
other associates of the law practice) gives risa wonstitutes the default.

Subsection (1) extends to an associate dathgractice who, or to the law practice itself
in the case of an incorporated legal practice tha#fers pecuniary loss as a result of the
default.
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(2)

(1)

(2)

3)

(1)

(2)

3)

(4)

(5)

Making a claim

A claim is to be made in writing in accordanaéh the National Rules.

Claims are to be dealt with in accordance whth Part and the National Rules.
Advertisements

If the fidelity authority considers that thdnas been, or may have been, a default by a
law practice, it may publish a notice in accordamgth the National Rules seeking
information about the default or inviting claimsoaib the default or both.

A notice inviting claims about a default mfigta final date for making claims that is at
least 3 months and not more than 12 months afterddie of the first (or only)
publication of the notice.

Note. Section 4.5.30 (1) provides a right of apfamlinst a failure to determine a claim
after 12 months after the claim was made.

The fidelity authority may provide informatido persons making inquiries in response to
a notice published under this section.

Time limit for making claims

Subject to subsection (2), a claim does net dgainst a fidelity fund unless the
prospective claimant notifies the fidelity authgrif the default concerned within:

(@) the period of 6 months after the prospectiaéntint becomes aware of the default;
or

(b) afurther period allowed by the fidelity autlyyor

(c) a further period allowed by the Supreme Codrthe jurisdiction to which the
fidelity authority belongs where the authority refg to allow a further period
under paragraph (b).

If the fidelity authority publishes a noticader section 4.5.17 fixing a final date for
making claims about a default, a claim may be made:

(@) upto and including the final date fixed unttex notice; or
(b)  within a further period allowed by the authgrior

(c) within a further period allowed by the Supre@eurt of the jurisdiction to which
the authority belongs where the authority refusealiow a further period under
paragraph (b);

even though it would have been barred under subget) had the notice not been
published.

The Supreme Court may allow a further periefémred to in subsection (1) (c) or (2) (c)
if it is satisfied that it would be:

(@) reasonable to do so after taking into accouhtascertained and contingent
liabilities of the fidelity fund; and

(b) appropriate to do so in a particular case lavegard to matters the Supreme
Court considers relevant.

The fidelity authority must take reasonabbgpstto individually notify potential claimants
of whom it is aware of their entittement to makelaim within a reasonable specified
period of at least 21 days after the notification.

Notification under subsection (4) can be madl while relevant claims can be made
under subsection (1) or (2), but a claim by a pmtknlaimant who has been so notified:

(@) may be made during the specified period eveih Would otherwise be barred
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(1)

(2)

3)

(4)

(1)

(2)

3)

under subsection (1) or (2); and
(b) isineffective if made after the specified peki
Processing and investigation of claims

Subject to this Part and the National Rules, thikeliiy authority may process and
investigate a claim against the fidelity fund iryananner it considers appropriate.

Advance payments

The fidelity authority may, at its absolutesctietion, make payments from the fidelity
fund to a claimant in advance of the determinatiba claim if satisfied that:

(@) the claimis likely to be allowed; and
(b) payment is warranted to alleviate hardship.

Any payments made in advance are to be takém account when the claim is
determined.

If the claim is disallowed, the amounts partter this section are recoverable by the
fidelity authority as a debt due to the fidelityntl

If the claim is allowed but the amount payaisléess than the amounts paid under this
section, the excess paid under this section is/ezable by the fidelity authority as a debt
due to the fidelity fund.

Claims by law practices or associates about notional defaults

This section applies if a default of a lawqtiee arising from or constituted by an act or
omission of an associate of the law practice wasidad, remedied or reduced by a
financial contribution made by the law practiceogrone or more other associates.

The default, to the extent that it was avojdednedied or reduced, is referred to in this
section as aotional default.

This Part applies to a notional default in Hane way as it applies to other defaults of
law practices, but only the law practice or theeothssociate or associates concerned are
eligible to make claims about the notional default.

Division 5 Determination of claims

4.5.22

(1)

(2)

3)

(4)

Determination of claims

The fidelity authority must ensure that claiagainst the fidelity fund are determined
independently, at arm’s length from the legal pseien.

The fidelity authority must provide written tiee to a claimant against the fidelity fund
of its decision in relation to a claim as soon eficable after making that decision.

The fidelity authority may determine a claoy wholly or partly allowing or disallowing
it.

The fidelity authority may wholly or partly shllow a claim, or reduce the amount of a
claim, to the extent that:

(@) the claim does not relate to a default for Whwe fidelity fund is liable; or

(b) the claimant knowingly assisted in or contrduittowards, or was a party or
accessory to, the act or omission giving rise &dkim; or

(c) the negligence of the claimant contributechi® lbss; or

(d) the conduct of the transaction with the lawcfice in relation to which the claim is
made was illegal, and the claimant knew or ougas@aably to have known of that
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4.5.25

(5)

(6)

(7)

(8)

(1)

(2)

(1)

(2)

(1)

(2)

illegality; or

(e) proper and usual records were not broughteristence during the conduct of the
transaction, or were destroyed, and the claimaetvkor ought reasonably to have
known that records of that kind would not be kepivould be destroyed; or

()  the claimant has unreasonably refused to disciaformation or documents to or
co-operate with the fidelity authority, or any athauthority (including, for
example, an investigative or prosecuting authqrity) the investigation of the
claim.

The fidelity authority may reduce the amoutiteowise payable on a claim to the extent
the authority considers appropriate:

(a) if satisfied that the claimant assisted in ontdbuted towards, or was a party or
accessory to, the act or omission giving rise &dkim; or

(b) if satisfied that the claimant unreasonablyethito mitigate losses arising from the
act or omission giving rise to the claim; or

(c) if satisfied that the claimant has unreasondfihdered the investigation of the
claim.

In wholly or partly allowing a claim, the filly authority must specify the amount
payable from the fidelity fund to the claimant ar @another person at the claimant’s
direction.

Subsection (4) does not limit a fidelity auibhgds power to disallow a claim, and
subsection (5) does not limit a fidelity authoritysower to disallow or reduce a claim.

The fidelity authority must publish a statemext least annually, about how the authority
is giving effect to subsection (1).

Maximum amount allowable

The amount payable in respect of a defaulttmas exceed the pecuniary loss resulting
from the default.

This section does not apply to costs payahldeu section 4.5.24 or to interest payable
under section 4.5.25.

Costs

If the fidelity authority wholly or partly adws a claim, it must order payment from the
fidelity fund of the claimant’s reasonable legasisoinvolved in making and proving the
claim, unless it considers that special circumstarexist that warrant a reduced amount
of costs or a determination that no amount shoelddid for costs.

If the fidelity authority wholly disallows daim, it may order payment from the fidelity
fund of the whole or part of the claimant’'s readdedegal costs involved in making and
attempting to prove the claim, where it considers appropriate to make the order.

Interest

In determining the amount of pecuniary lossuling from a default, the fidelity
authority must order payment from the fidelity fuoflinterest on the amount payable,
unless it considers that special circumstances éx&t warrant a reduced amount of
interest or a determination that no interest shbelgaid.

The interest is to be calculated from the datevhich the claim was made, to the date of
notification that the claim has been allowed, &t ithte specified in or determined under
the National Rules for the purposes of this sectorat the rate of 5% to the extent

provision is not made in the National Rules for thie of interest.
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1)

(2)

4.5.28
(1)

(2)

(3)

(4)

(5)

Reduction of claim because of other benefits

A person is not entitled to recover from thaefity fund any amount equal to amounts or
to the value of other benefits in connection wita tdefault concerned:

(@) that have already been paid to or receivedhéyperson; or

(b) that have already been determined and are fmy@lor receivable by the person;
or

(c) that (in the opinion of the fidelity authoritgye likely to be paid to or received by
the person; or

(d) that (in the opinion of the fidelity authorityight, but for neglect or failure on the
person’s part, have been paid or payable to orved®r receivable by the person;

from other sources in respect of the pecuniary@sghich a claim relates.

The fidelity authority may, at its absoluteclietion, pay to a person the whole or part of
an amount referred to in subsection (1) (c) if $efd that payment is warranted to
alleviate hardship, but nothing in this subsectfacts section 4.5.27.

Without limiting subsection (1), but subjeotgection 4.5.32, a person is not entitled to
recover from the fidelity fund of this jurisdictiohthe person has already recovered from
the fidelity fund of another jurisdiction in connien with the default concerned.

Repayment of certain amounts
If:
(@) a claimant receives a payment from a fidelitydf in respect of a claim; and

(b) the claimant receives or recovers from anomirce or sources a payment on
account of the pecuniary loss; and

(c) there is a surplus after deducting the amotirth@ pecuniary loss from the total
amount received or recovered by the claimant froth lor all sources;

the amount of the surplus is a debt payable bygldimant to the fidelity fund.

However, the amount payable by the claimamnot exceed the amount the claimant
received from the fidelity fund in respect of tHaim.

Subrogation

On payment of a claim from the fidelity furtie fidelity authority is subrogated to the
rights and remedies of the claimant against anggoein relation to the default to which
the claim relates.

Without limiting subsection (1), that subsentiextends to a right or remedy against:
(&) an associate in respect of whom the claim demar

(b) the person authorised to administer the esthtn associate in respect of whom
the claim is made and who is deceased or an insolveler administration.

Subsection (1) does not apply to a right anedy against an associate if, had the
associate been a claimant in respect of the detheltclaim would not be disallowed on
any of the grounds set out in section 4.5.22.

The fidelity authority may exercise its rigl#ed remedies under this section in its own
name or in the name of the claimant.

If the fidelity authority brings proceedingader this section in the name of the claimant,
it must indemnify the claimant against any costar@ed against the claimant in the
proceedings.

10
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(6)

(7)

(8)

(1)

(2)

3)

(4)

(5)

(6)
(7)

(1)

The fidelity authority may exercise its riglaisd remedies under this section even though
any limitation periods under this Part have expired

The fidelity authority must pay into the fidglfund any money recovered in exercising
its rights and remedies under this section.

If in exercising its rights and remedies unthés section the fidelity authority recovers
more money than that already paid to the clainthetauthority must pay the difference
to the claimant after deducting costs incurred doover the money. This subsection
applies whether or not the total amount paid woolderwise exceed any relevant
maximum amount fixed under section 4.5.12.

Right of appeal against decision on claim

A claimant against the fidelity fund may aplpathe Supreme Court of this jurisdiction
against a decision of the fidelity authority:

(@) towholly or partly disallow a claim; or
(b)  to reduce the amount allowed in respect ohantl

but an appeal does not lie against a decisioneofitielity authority to limit the amount
payable, or to decline to pay an amount, undeisedt5.12 or 4.5.13.

An appeal against a decision must be lodgelinvBO days of receiving written notice
about the decision.

On an appeal under this section:

(8) the appellant must establish that the wholgant of the amount sought to be
recovered from the fidelity fund is not reasonahlyilable from other sources,
unless the fidelity authority waives that requiremend

(b) the Supreme Court may, on application by tllelifty authority, stay the appeal
pending further action being taken to seek recowafrthe whole or part of that
amount from other sources.

The Supreme Court may review the merits of filelity authority’s decision to the
extent considered relevant by the Court.

The Supreme Court may:
(a) affirm the decision; or

(b) if satisfied that the reasons for varying ottisg aside the fidelity authority’s
decision are sufficiently cogent to warrant doing s

() vary the decision; or

(i)  set aside the decision and make a decisi@ubstitution for the decision set
aside; or

(i) set aside the decision and remit the matbemr&consideration by the fidelity
authority in accordance with any directions or maowendations of the
Court.

The Supreme Court may make other ordersthsks fit.

No order for costs is to be made on an appeadér this section unless the Supreme Court
is satisfied that an order for costs should be niadee interests of justice.

Right of appeal against failure to determine claim

A claimant against the fidelity fund of thigrisdiction may appeal to the Supreme Court
of this jurisdiction against a failure of the fidglauthority to determine a claim after 12
months after the claim was made and while theraitontinues.

11
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4.5.31
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4.5.32
(1)
(2)

(3)

(4)

4.5.33
1)

(2)

On an appeal under this section:

(a) the appellant must establish that the wholgat of the amount sought to be
recovered from the fidelity fund is not reasonahlsilable from other sources,
unless the fidelity authority waives this requiremend

(b) the Supreme Court may, on application by tllelifiy authority, stay the appeal
pending further action being taken to seek recowérthe whole or part of that
amount from other sources.

No order for costs is to be made on an appedér this section unless the Supreme Court
is satisfied that an order for costs should be niadee interests of justice.

Court proceedings
In any proceedings brought in a court under seetibr28, 4.5.29 or 4.5.30:

(@) evidence of any admission or confession bypther evidence that would be
admissible against, a lawyer or other person wagpect to an act or omission
giving rise to a claim is admissible to prove tiie@ omission despite the fact that
the lawyer or other person is not a defendantrii, party to, the proceedings; and

(b) any defence that would have been availableh® lawyer or other person is
available to the fidelity authority.

6 Defaults involving interjurisdictional elements

Concerted interjurisdictional defaults

A fidelity authority for a jurisdiction mayeat a concerted interjurisdictional default as if
the default consisted of two or more separate disfay reference to the different home
jurisdictions of two or more associates involvedha default.

A fidelity authority may treat a claim aboutaencerted interjurisdictional default as if the
claim consisted of two or more separate claims &fgrence to the different home
jurisdictions of two or more associates involvedha default.

A claim about a concerted interjurisdictiodafault is to be assessed on the basis that the
fidelity funds of the relevant jurisdictions invee are to contribute:

(@) in equal shares in respect of the default, ritgss of the number of associates
involved in each of those jurisdictions, and diswelng sections 4.5.12 and 4.5.13;
or

(b) in other shares as agreed by the fidelity aitibe involved.

Subsection (3) does not affect the applicatbsections 4.5.12 and 4.5.13 in respect of
the amount payable from a fidelity fund after thero has been assessed.

Interjurisdictional agency

The fidelity authority may request a fidelaythority of another jurisdiction to act as its
agent for the purpose of processing or investigadirclaim about a default if the default
appears to have:

(@) occurred partly or solely in the other authdsijurisdiction; or

(b) occurred in circumstances in which it cannotde¢ermined precisely in which
jurisdiction the default occurred.

If the fidelity authority agrees to act as aigef another fidelity authority, it may:

(@) act as agent of the other authority for theopse of processing or investigating the
claim; and

12



(b) exercise any of its powers or other functioms relation to processing or
investigating the claim or aspects of the claimifaghe claim had been made
against the fidelity fund of this jurisdiction.

Division 7 Miscellaneous

4.5.34

4.5.35

4.5.36

(1)

(2)

(1)

(2)

(1)

(2)

Co-operation

When dealing with a claim, the fidelity autltpmay exercise any of its functions in co-
operation with or with the assistance of other lfigeauthorities, the Board or the
Commissioner.

The fidelity authority, the Board and the Coissioner may exchange information about
a claim and the authority may exchange informatbout a claim with other fidelity
authorities.

Protection from liability

No liability (including liability in defamatio) is incurred in respect of anything done or
omitted to be done in good faith for the purposeanfinging for the insurance of a
fidelity fund by:

(@) afidelity authority or a member of a fidelaythority; or
(b) aperson acting at the direction of any onerrefl to in paragraph (a).

No liability (including liability in defamatio) is incurred in respect of anything done or
omitted to be done in good faith for the purposepoblishing a notice or providing
information under section 4.5.17 by:

(@) a fidelity authority or a member of a fidelaythority; or

(b) the proprietor, editor or publisher of a newsgrain respect of a notice under that
section published in the newspaper; or

(c) aninternet service provider or internet cohterst in respect of a notice under that
section published on the internet; or

(d) a person acting at the direction of any onerrefl to in paragraph (a), (b) or (c).
National Rules for fidelity cover

The National Rules may make provision withpext to any aspect of the fidelity cover
scheme under this Part.

Without limitation, the National Rules may negrovision with respect to the following:
(@) the minimum terms and conditions of fidelityweq

(b) the requirements and processes for makingim elgainst a fidelity fund;

(c) the procedure by which a claim against theveglefidelity fund is to be processed,;

(d) the procedure for identifying and dealing witloncerted interjurisdictional
defaults.
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