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Chapter 5 Dispute resolution and professional disci pline

Part 5.1 Preliminary
Division 1 Introduction
5.1.1 Objectives

The objectives of this Chapter are:

(@) to provide a national framework for the timalyd effective resolution of disputes
or issues between clients and lawyers or law prestiand

(b) to provide a national scheme for the discipbfh¢éhe Australian legal profession, in
the interests of the administration of justice &mdthe protection of clients of law
practices and the public generally; and

(c) to monitor, promote and enforce the profesdicstandards, competence and
honesty of the Australian legal profession.

5.1.2 References to lawyers

The termlawyer when used alone in this Chapter refers to anfiefallowing:

(@) an Australian legal practitioner;

(b) an Australian-registered foreign lawyer;

(c) an Australian lawyer who is not an Australiagdl practitioner;

(d) a former Australian legal practitioner, a formaustralian-registered foreign
lawyer or a former Australian lawyer.

Division 2 Application of this Chapter
5.1.3 Application of this Chapter to conduct
(1) This Chapter applies to conduct of a lawyelawr practice wherever occurring, whether:

(@)  wholly within or outside Australia; or

(b) partly within and partly outside Australia.

(2) This Chapter applies to conduct of a lawyelawr practice whether consisting of acts or
omissions or a combination of both.
(3) This Chapter extends to:

(@) a former Australian legal practitioner or fomrmaAustralian-registered foreign
lawyer in respect of conduct while an Australiagdepractitioner or Australian-
registered foreign lawyer in the same way as itliappto an Australian legal
practitioner or Australian-registered foreign lawyewith any necessary
modifications; and

(b) a former Australian lawyer in respect of cortdaccurring while an Australian
lawyer who is not an Australian legal practitionerthe same way as it applies to
an Australian lawyer who is not an Australian legahctitioner, with any
necessary modifications; and

(c) conduct of a lawyer as a public notary.

514 Application of this Chapter to lawyers and la  w practices

(1)

A provision of this Law or any other applicadaw that protects a person from any



(2)

(3)

(4)

5.1.5
1)

(2)

Part 5.2

action, liability, claim or demand in connectiontliveny conduct of the person does not
affect the application of this Chapter to the persorespect of the conduct.

This Chapter does not apply to a person vthieperson holds:
(@) office as a Justice of the High Court; or

(b) office as a judge or magistrate of a court tm@aby the Parliament of the
Commonwealth; or

(c) office as a judge or magistrate of a courtagudicial member of a tribunal, of a
jurisdiction; or
(d) an office specified in the National Rules floe {purposes of this section;

regardless of whether the conduct the subjectaminaplaint allegedly occurred before or
after the person’s appointment to the office comedr

Note. Conduct by holders of judicial offices thaicorred before their appointment to
those offices may be dealt with through jurisdietibarrangements.

For the purposes of this Chapter, conduct rofAaistralian legal practitioner in the
exercise of official functions as an arbitrator @rsts assessor constitutes conduct
occurring in connection with the practice of lawcept to the extent that the conduct was
concerned with the justiciable aspects of decisimaking by the arbitrator or costs
assessor.

For the purposes of this Chapter, conductrofAastralian legal practitioner does not
constitute conduct occurring in connection with ghactice of law to the extent that it is
conduct engaged in in the exercise of executiveadministrative functions under
legislation as:

(&) a government lawyer who is not required to hald Australian practising
certificate; or

(b) a person appointed to an office by the Govefpeneral, the Governor of a State
or the Administrator of a Territory; or

(c) any member, officer or employee of a local espntative or professional
association.

Jurisdiction of Supreme Courts

The inherent jurisdiction and powers of thepi®me Court of this jurisdiction with
respect to the control and discipline of Australiamwyers are not affected by anything in
this Chapter, and extend to Australian legal ptiacirs whose home jurisdiction is this
jurisdiction and to other Australian legal practiters engaged in legal practice in this
jurisdiction.

Nothing in this Chapter is intended to affdat jurisdiction and powers of the Supreme
Court of another jurisdiction with respect to thenttol and discipline of Australian
lawyers or Australian legal practitioners.

Complaints

Division 1 Making complaints and other matters abou t complaints

521

What is a complaint?
A complaint is any dispute or issue about any conduct to wtihChapter applies.
Note. A complaint can be about the conduct of eithlawyer or a law practice or both.
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5.2.5

5.2.6
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(1)
(2)

(1)
(2)

(1)

(2)

3)

(1)

(2)

Who may make a complaint?

Any person or body may make a complaint.

The Commissioner may initiate a complaint eamng a disciplinary matter only.
How is a complaint made?

A complaint is made to or by the Commissioner.

A complaint must be made or recorded in wgitamd must:

(@) identify the complainant; and

(b) identify the lawyer or law practice about wheime complaint is made (or, if it is
not possible to identify the lawyer, identify tla practice concerned); and

(c) describe the alleged conduct that is the stibjethe complaint.
Matters in a complaint

A complaint may contain either or both of thbowing:

(@) aconsumer matter;

(b) adisciplinary matter.

A dispute or issue about conduct that is thigext of a complaint can be both a consumer
matter and a disciplinary matter.

Note. For example, a dispute or issue relatingostsccould be both a consumer matter
(ie a costs dispute) and a disciplinary matter.

A commercial or government client making a ptamt cannot obtain relief under this
Chapter in relation to a consumer matter, butghissection does not prevent the dispute
or issue that is the subject of the consumer métier being dealt with as a disciplinary
matter.

Consumer matters (including costs disputes)

A consumer matter is so much of a complaint about a lawyer or a paactice as relates

to the provision of legal services to the complatiay the lawyer or law practice and as
the Commissioner determines should be resolvedhdyxercise of functions relating to
consumer matters.

Note. A determination of the Commissioner underssghon (1) does not prevent the
dispute or issue also being dealt with as a dis@p} matter: see section 5.2.4 (2).

A costs dispute is a consumer matter involving a dispute aboutllegsts payable on a
solicitor-client basis where the dispute is betwadawyer or law practice and a person
who is charged with those legal costs or is liablpay those legal costs (other than under
a court or tribunal order for costs), whether atient of the lawyer or law practice or as
a third party payer.

Note. Section 5.3.7 enables the Commissioner tbwiidla costs disputes within certain
monetary limits.

Disciplinary matters

A disciplinary matter is so much of a complaint about a lawyer or a f@actice as
would, if the conduct concerned were establishethuat to unsatisfactory professional
conduct or professional misconduct.

Mixed complaints

If a complaint contains or may contain both a comsumatter and a disciplinary matter,
the Commissioner may give priority to resolving tesmsumer matter as soon as possible



5.2.8

5.2.9

5.2.10

(1)

(2)

3)

(4)

(1)
(2)

3)

and, if necessary and appropriate, separately fihendisciplinary matter.
Time limits on making complaints

Subject to subsection (2), a complaint museibeut conduct alleged to have occurred
within the period of 3 years immediately before tbemplaint is made, but the
Commissioner may waive the time requirement ifs§iatil that:

(@) itis just and fair to deal with the complahdving regard to the delay and the
reasons for the delay; or

(b) the complaint involves an allegation of profesal misconduct and it is in the
public interest to deal with the complaint.

To the extent that a complaint involves a sadispute, the complaint must be made
within the required period referred to in subseati(i8), but the Commissioner may waive
the time requirement if satisfied that:

(@) the complaint is made within 4 months afterréguired period; and

(b) itisjust and fair to deal with the complalraving regard to the delay and reasons
for the delay; and

(c) the lawyer or law practice has not commencedllproceedings in respect of the
legal costs.

For the purposes of subsection (2),riwgiired period is the period of:

(@) 60 days after the legal costs become payaktepe as provided by paragraph (b);
or

(b) if an itemised bill was requested in respectttadse costs in accordance with
section 4.3.18 (2)—30 days after the request wagptied with.

The Commissioner’s decision to waive or reftsevaive a time requirement under this
section is final and cannot be challenged in arc@edings by the complainant or the
respondent.

Withdrawing complaints
A complaint may be wholly or partly withdravey the complainant.

No further action is to be taken under thisa@ier with respect to a consumer matter
contained in a complaint to the extent it is witngin, but:

(@) the Commissioner may initiate or continue teestigate disciplinary matters, or
proceed with disciplinary matters despite the whatepartial withdrawal of a
complaint; and

(b)  the whole or partial withdrawal of a compladlties not prevent:

()  afurther complaint being made under this Caggdty the same or any other
person, with respect to the same subject-matter; or

(i) action being taken on any other complaint madth respect to the same
subject-matter.

The whole or partial withdrawal of a complaimtany jurisdiction does not of itself affect
any proceedings in the designated tribunal.

Where complaint is dealt with

A complaint is to be dealt with in the jurisdictianth which the complaint has the
closest connection.

Note. Section 8.5.2 (4) provides that guidelinesl airections may be issued for
determining which local representative should de#dh a matter where more than one



jurisdiction is or may be involved or there is urtagty as to which jurisdiction is
relevant in the circumstances.

5.2.11 Other rights not affected

This Division does not affect any other right gierson to complain about the conduct of

a lawyer or a law practice under any other legmtadr to seek a remedy at common law

or in equity in relation to the conduct.

Division 2 Preliminary assessment of complaints
5.2.12 Preliminary assessment of complaint

(1) The Commissioner must conduct a preliminasgasment of a complaint.

(2) When conducting the preliminary assessment:

(@) the Commissioner may request further infornmatio be provided within a
specified period by the complainant, the responderdnother person who may
have relevant information; and

(b) the Commissioner is not bound by rules of evideand may inform himself or
herself on any matter in any manner as he or shlkstfit.

(3) Any evidence or information obtained by then@uissioner in the course of conducting a
preliminary assessment may be used by the Comméssior an investigator in or in
relation to any later investigation or considenatid the complaint.

(4) The Commissioner may complete a preliminageasment even if requested information
is not provided within the specified period.

5.2.13 Closure of whole or part of complaint after preliminary assessment

(1)

(2)

At any stage after preliminary assessment ocbraplaint, the Commissioner may close
the complaint without further consideration of m&rits for any of the following reasons
to the extent they are applicable:

(@) the complaint is vexatious, misconceived, fiivs or lacking in substance;
(b)  the complaint was made out of time;

(c) the complainant has not responded, or has nelggbinadequately, to a request for
further information;

(d) the subject-matter of the complaint has beas already being investigated;

(e) the subject-matter of the complaint would b#dsanvestigated or dealt with by
police or another investigatory or law enforcentemdy;

() the Commissioner has made a recommendatiohgddbard under section 3.5.10
(4) in relation the lawyer concerned,;

(g) the subject-matter of the complaint is the sabpf civil proceedings, except so far
as it is a disciplinary matter,;

(h)  the complaint is not one that the Commissidrae power to deal with;

() the Commissioner is satisfied that it is othisewin the public interest to close the
complaint.

After preliminary assessment of a complaintienby a commercial or government client,
the Commissioner must immediately close the complaithout further consideration of
its merits unless it contains or gives rise tosgiglinary matter.

Note. Section 5.2.4 (3) precludes a commerciabeegiment client from obtaining relief



5.2.14

3)

(4)

(5)

(1)

(2)

3)

under this Chapter in relation to a consumer matter

A complaint may be closed under this sectiatheut any investigation or without
completing an investigation.

The Commissioner is not required to give a planant, a lawyer or law practice an
opportunity to be heard or make a submission toGbmmissioner before determining
whether or not to close a complaint under thisisact

The power to close a complaint under this isecextends to closure of part of a
complaint.

Immediate suspension of practising or regist  ration certificate

The Commissioner may recommend to the Boaatldh Australian practising certificate
or Australian registration certificate be immediatuspended if:

(@) a complaint has been made about the conduah &ustralian legal practitioner,
Australian-registered foreign lawyer or law praetiand

(b) the Commissioner considers the immediate ssépenof the certificate is
warranted in the public interest on the groundhwf seriousness of the alleged
conduct.

The Commissioner may make the recommendattogtiver or not an investigation of the
complaint has begun or been completed.

The making of the recommendation does noteprethe Commissioner from continuing
to deal with the complaint.

Note. Section 3.5.12 provides that in these cir¢antes the Board may suspend the
certificate.

Division 3 Notification of and submissions by respo ndents

5.2.15

5.2.16

(1)

(2)

(1)

(2)

Notification of respondent about complaint
The Commissioner:

(&) may, after receiving a complaint, notify thependent of the complaint or give the
respondent a summary or details of the complaimt; a

(b) subject to section 5.2.17, must, as soon astipable after the Commissioner
decides to investigate a complaint under secti@il8.and if he or she has not
already done so, give the respondent a summargtailsl of the complaint and a
notice informing the respondent of the right to makilbmissions; and

(c) must, before making a determination and if hel® has not already done so, give
the respondent a summary or details of the contpéd a notice informing the
respondent of the right to make submissions.

A notice informing the respondent of the rigihimake submissions must specify a period
of 21 days in which submissions must be received shorter or longer period if the
Commissioner reasonably believes a different padadarranted in the circumstances.

Submissions by respondent

The respondent to a complaint may, within plegiod specified under section 5.2.15,
make submissions to the Commissioner about the leamir decision or its subject-
matter, unless the complaint has been closed.

The Commissioner may at his or her discretégtend the period in which submissions
may be made.



3)

(4)

5.2.17
1)

(2)

The Commissioner must consider any submissioade by the respondent within the
specified period in response to the notice of asd&t to investigate a complaint before
deciding what action is to be taken on the complaand may consider submissions
received afterwards.

The rules of procedural fairness are not bredcmerely because no submissions are
received within the specified period and the Comsioiser makes a determination in
relation to the complaint, even if submissionsraceived afterwards.

Exceptions to requirement for notification o f complaint

Section 5.2.15 (1) (b) does not require then@assioner to give the respondent a
summary or details of a complaint or a notice abm#king submissions if the
Commissioner reasonably believes that to do soawil$ likely to:

(@) prejudice the investigation of the complaimt; o

(b) prejudice an investigation by the police or taeo investigatory or law
enforcement body of any matter with which the canilis concerned; or

(c) place the complainant or another person atafigktimidation or harassment; or
(d)  prejudice pending court proceedings.
In that case, the Commissioner:

(@) may postpone giving the respondent the summadgetails and the notice until of
the opinion that it is appropriate to do so; or

(b) may at his or her discretion give the respohdes notice and a statement of the
general nature of the complaint.

Division 4 Investigation of complaints
5.2.18 Power to investigate complaints

(1) The Commissioner may investigate the wholpaot of a complaint.

(2) The Commissioner may appoint a suitably gigalifperson to conduct a complaints
investigation.

(3) The appointment may be made generally, oelation to a particular law practice, or in
relation to a particular complaints investigation.

Note. Chapter 7 applies to an investigation unkigrDivision
5.2.19 Extending scope of investigation

(1) The Commissioner may, if he or she consideappropriate to do so, extend the scope of
an investigation of a complaint so as to includeduwt of the respondent revealed during
the investigation.

(2) Conduct so revealed, or anything arising fthat conduct, may be made the subject of a
new complaint.

(3) The new complaint need not be the subject sé@arate or further investigation if the
Commissioner is satisfied that the subject-mattess halready been sufficiently
investigated or considered.

5.2.20 Referral of matters for costs assessment

(1)

For the purpose of investigating a complaiontaining a disciplinary matter, the
Commissioner may arrange for an assessment of obstgged or claimed by the
respondent.

10



(2)

Any such application may be made outside applieable time limit for making
applications for costs assessments.

Part 5.3 Consumer matters
Division 1 Preliminary
53.1 Application of this Part

(1)
(2)

This Part applies to consumer matters.

Division 2 applies to all consumer matters, s effect subject to Division 3 in relation
to costs disputes.

Division 2 Provisions applicable to all consumer ma tters

5.3.2

5.3.3

5.3.4

535

(1)
(2)

3)

(4)

()

(6)

(1)

Prerequisite to resolution action by Commissi oner

Despite any other provision of this Division, therimissioner is not to take action
towards resolving a consumer matter unless heeoisstif the opinion that:

(@) at least one of the parties has made a reasoattbmpt to resolve the matter and
the attempt has been unsuccessful; or

(b) it would be unreasonable to expect the compldino be involved in such an
attempt.

Informal resolution of consumer matters

The Commissioner must attempt to resolve a consumager by informal means as soon
as practicable.

Mediation
This section applies to a complaint to theeakthat it contains a consumer matter.

The Commissioner may order the parties tocthmplaint to attend mediation in good
faith in relation to the consumer matter.

If mediation succeeds in relation to a consumatter contained in the complaint, the
Commissioner may close the complaint to that extantthe ground that it has been
resolved.

If mediation fails in relation to a consumemtiter contained in the complaint, the
Commissioner may investigate the complaint furtéved proceed to a determination of
the consumer matter.

If the complainant does not engage in mediatiogood faith in relation to a consumer
matter contained in the complaint, the Commissianay instead close the complaint so
far as it contains the consumer matter.

Neither evidence of anything said or admitledng a mediation or attempted mediation
under this section of the whole or a part of thedzwt that is the subject of a complaint
nor a document prepared for the purposes of theatiea or attempted mediation:

(@) may be used by the Commissioner in making erdetation; or

(b) is admissible in any proceedings in a couttefore a person or body authorised to
hear and receive evidence.

Settlement agreements
If the parties to a complaint involving a canger matter reach agreement under this Part

11



(2)

or otherwise with respect to the consumer matter:
(@) the Commissioner may prepare a written recbtepagreement; and

(b) the record must be signed by or on behalf aheparty and certified by the
Commissioner; and

(c) the Commissioner must give each party a copg@bigned and certified record.

Any party, after giving written notice to tl¢her party, may enforce the agreement by
filing a copy of the certified record free of charig a court.

(3) On filing, the record must be taken to be ateo of the court in accordance with its
terms, and may be enforced accordingly.
(4) Arecord may be filed only once under sulisad?).
5.3.6 Determination of consumer matters by Commissi  oner
(1) The Commissioner may resolve a consumer mbytenaking a determination that, in the
Commissioner’s view, is fair and reasonable irttadl circumstances.
(2) In determining a consumer matter, the Commis®i may make any of the following
orders:
(@) an order cautioning the respondent or a legaktpioner associate of the
respondent law practice;
(b) an order requiring an apology from the responhade a legal practitioner associate
of the respondent law practice;
(c) an order requiring the respondent to redo tlekvihat is the subject of the
complaint at no cost or to waive or reduce the feethe work;
(d) an order requiring:
(i)  the respondent Australian legal practitioner; o
(i) the respondent law practice to arrange foegal practitioner associate of
the law practice;
to undertake training, education, be supervisathdertake counselling;
(e) acompensation order against the respondeciordance with Part 5.5.
(3) A failure to comply with an order under thigction is capable of constituting
unsatisfactory professional conduct or professiomatonduct on the part of:
(@) any principal of a respondent law practice; and
(b) any lawyer involved in the contravention.
Division 3 Further provisions applicable to costs d isputes
5.3.7 General role of Commissioner in costs dispute s
(1) The Commissioner is, subject to the other igioms of this Division, to deal with a costs
dispute in the same manner as other consumer stter
(@) the total bill for legal costs is less than D00 (indexed) payable in respect of
any one matter; or
(b) the total bill for legal costs equals or is mahan $100,000 (indexed) payable in
respect of any one matter, but the total amoundispute is less than $10,000
(indexed).
(2) If a complaint contains a costs dispute tlainot be dealt with under subsection (1), the

12



5.3.8

5.3.9

5.3.10

53.11

(1)

(2)

3)

(4)

(5)

(1)

(2)

(1)

(2)

Commissioner is not to deal with or continue tolddgth the dispute, but is to inform the
parties of the right to apply for a costs assessmen

Binding determinations in costs disputes

The Commissioner may make a binding deterriinadbout costs in the circumstances
referred to in subsection (2).

The determination may be made in circumstandese:

(@) the Commissioner is unable to resolve a casfsute referred to in section 5.3.7
(1) (whether wholly or partly); and

(b) the total amount of legal costs still in digpig less than $10,000 (indexed).

The determination must specify the amount pkyas legal costs (including a nil
amount). The amount ordered as payable must béhiass510,000 (indexed).

A determination is to be based on the Commimssis assessment of what is fair and
reasonable in all the circumstances.

In considering what is fair and reasonablalinthe circumstances, the Commissioner
must have regard to section 4.3.30.

Cases where binding determinations are not ma  de in costs disputes

The Commissioner is to cease dealing with siscdispute in the circumstances referred
to in subsection (2), but is to inform the partiglsthe right to apply for a costs
assessment.

The action under subsection (1) is to be takeeare:

(@) an attempted resolution by the Commissionen afosts dispute referred to in
section 5.3.7 (1) is unsuccessful (whether whatlpartly); and

(b) either:

() the total amount of legal costs still in dispus equal to or more than
$10,000 (indexed); or

(i)  the total amount of legal costs still in digpus less than $10,000 (indexed)
and the Commissioner notifies the parties in wgitinat he or she is unable
to resolve the dispute.

Note. Section 4.3.27 provides in part that legatsthat are or have been the subject of a
costs dispute under this Chapter may not be thecubf a costs assessment unless the
Commissioner is unable to resolve the costs dispntehas notified the parties of their
entittement to apply for a costs assessment. Coesdlg, a costs assessment is not
available where a costs dispute is resolved.

GST excluded in calculations

Amounts payable by way of GST in respect of legadts are to be disregarded when
determining:

(a) the total bill for legal costs referred to ecson 5.3.7; or
(b) the total amount of legal costs referred tegntion 5.3.8.
Lodgment of disputed legal costs with Commis sioner

The Commissioner may, by notice in writingjuée a party to a complaint that involves
a costs dispute to lodge the whole or a specifaatl @f the disputed amount of the legal
costs with the Commissioner within 28 days afteingj the notice to the party.

The Commissioner may impose a requirementuswtasection (1) only if satisfied that it
would be fair and reasonable to do so.
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3)

(4)

The Commissioner cannot impose a requiremedéusubsection (1) on a lawyer or law
practice if the complaint involving the costs dispwas made out of time or after the
required period referred to in section 5.2.8 (3).

The Commissioner may close a complaint toektent that it involves a costs dispute if
the complainant fails to comply with this section.

5.3.12 Dealing with lodged costs

(1) The Commissioner must cause money lodged usedetion 5.3.11 to be placed on
deposit in an interest-bearing account with an ADihe name of the Commissioner or
an authority nominated in applicable jurisdictiolegislation.

(2) Money in the account, including interest edroa money deposited in the account, is to
be paid (after the deduction of any relevant govemt duties and ADI charges and
fees):

(a) if the costs dispute is successfully resolwethe Commissioner—as agreed by the
parties; or
(b) if the complainant withdraws the complaint ared not apply to the designated
tribunal of any jurisdiction or the complaint isosed—to the law practice or
lawyer concerned; or
(c) despite paragraph (b) and if the Commissionesiders it appropriate to do so in
the circumstances—to the complainant.
Part 5.4 Disciplinary matters
Division 1 Preliminary
541 Application of this Part
This Part applies to disciplinary matters.
5.4.2 Unsatisfactory professional conduct
For the purposes of this Lawnsatisfactory professional conduct includes conduct of a
lawyer occurring in connection with the practicela# that falls short of the standard of
competence and diligence that a member of the gublientitted to expect of a
reasonably competent lawyer.
5.4.3 Professional misconduct

(1)

(2)

For the purposes of this Laprofessional misconduct includes:

(@) unsatisfactory professional conduct of a lawyehnere the conduct involves a
substantial or consistent failure to reach or na@mnta reasonable standard of

competence and diligence; and

(b)  conduct of a lawyer whether occurring in conimecwith the practice of law or
occurring otherwise than in connection with thectice of law that would, if
established, justify a finding that the lawyer @ & fit and proper person to engage
in legal practice.

For the purpose of deciding whether a lawyepi is not a fit and proper person to
engage in legal practice as mentioned in subse¢liprib), regard may be had to the
matters that would be considered if the lawyer wameapplicant for admission to the
Australian legal profession or for the grant orewal of an Australian practising
certificate and any other relevant matters.
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544 Conduct capable of being unsatisfactory profe  ssional conduct or

professional misconduct

Without limitation, the following conduct is capabbf being unsatisfactory professional

conduct or professional misconduct:

(@) conduct consisting of a contravention of thésvl.whether or not:

(i) the person has been convicted of an offencelation to the contravention;
or

(i) a pecuniary penalty order has been made agtiagperson under Part 9.6 in
relation to the contravention; or

(i) the contravention is punishable by way of emtion or pecuniary penalty
order;

(b) conduct consisting of a contravention of theéidtal Rules;

(c) conduct involving contravention of the Legabféssion National Law Act of this
or any other jurisdiction (other than this Law),etlmer or not the person has been
convicted of an offence in relation to the contraien;

(d) charging more than a fair and reasonable amiouhégal costs in connection with
the practice of law;

(e) conduct in respect of which there is a conwitfor:

(i)  a serious offence; or
(i) atax offence; or
(i) an offence involving dishonesty;

()  conduct as or in becoming an insolvent undeniadstration;

(g0 conduct in becoming disqualified from managing being involved in the
management of any corporation under the Corporaitiant;

(h)  conduct consisting of a failure to comply witlte requirements of a notice under
this Law or the National Rules;

()  conduct in failing to comply with an order ofdasignated tribunal made under this
Law (including but not limited to a failure to pasholly or partly a fine imposed
under this Law);

()  conduct in failing to comply with a compensatiorder made under this Chapter.

Division 2 Determination by Commissioner
5.4.5 Determination by Commissioner—unsatisfactory professional conduct

(1)

The Commissioner may, in relation to a disogly matter, find that the respondent
lawyer or a legal practitioner associate of thepoeslent law practice has engaged in
unsatisfactory professional conduct and may detertie disciplinary matter by making

any of the following orders:

(@) an order cautioning the respondent or a legaktpioner associate of the
respondent law practice;

(b) an order reprimanding the respondent or a lggacttitioner associate of the
respondent law practice;

(c) an order requiring an apology from the responhade a legal practitioner associate
of the respondent law practice;
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(d) an order requiring the respondent or a legattitioner associate of the respondent
law practice to redo the work that is the subjdcthe complaint at no cost or to
waive or reduce the fees for the work;

(e) an order requiring:

(i) the respondent lawyer; or

(i)  the respondent law practice to arrange foegal practitioner associate of
the law practice;

to undertake training, education or counsellinp@supervised;

() an order requiring the respondent or a legationer associate of the respondent
law practice to pay a fine of a specified amourtt (@xceeding $25,000) to the
fund referred to in section 9.6.7,;

(g0 an order recommending that the Board imposepeciied condition on the
Australian practising certificate or Australian istcption certificate of the
respondent lawyer or a legal practitioner assodifitee respondent law practice.

(2) If the Commissioner proposes to determinesaiplinary matter under this section:

(&) the Commissioner must provide the respondemtseociate and the complainant
with details of the proposed determination and tewthem to make written
submissions to the Commissioner within a specifiedod; and

(b) the Commissioner must take into consideratioy \aritten submissions made to
the Commissioner within the specified period, andynbut need not consider
submissions received afterwards; and

(c) the Commissioner is not required to repeaptioeess if the Commissioner decides
to make a determination in different terms aftédirig into account any written
submissions received during the specified periad; a

(d) the rules of procedural fairness are not bredamerely because no submissions
are received within the specified period and them@issioner makes a
determination in relation to the complaint, evensiibmissions are received
afterwards.

(3) If the Commissioner determines a disciplinaigtter under this section, no further action
is to be taken under this Chapter with respedieéacomplaint.

(4) If a complaint contains both a consumer matted a disciplinary matter and the
Commissioner has already made a determinationeottimnsumer matter under section
5.3.6, the Commissioner may, in subsequently malangletermination about the
disciplinary matter, take into account the deteation already made about the consumer
matter, but not so as to make further orders utidgrsection.

Division 3 Role of designated tribunal
5.4.6 Initiation and prosecution of proceedings in designated tribunal
(1) The Commissioner may initiate and prosecutegedings against a respondent lawyer in

(2)

the designated tribunal of this jurisdiction if tGemmissioner is of the opinion that:

(a) the alleged conduct may amount to unsatisfaqgimfessional conduct that would
be more appropriately dealt with by the designatédnal; or

(b) the alleged conduct may amount to professionstonduct.

As soon as practicable after deciding to améi proceedings under this section, the
Commissioner must give the complainant and theoredgnt to the complaint written
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5.4.7

5.4.8

(1)

(2)

3)

(1)

(2)

notice of the decision.
Procedure of designated tribunal

Proceedings initiated under this Chapter endksignated tribunal are to be dealt with in
accordance with the procedures of the designaitachtl.

Subject to any procedural requirements, theigdated tribunal may determine
proceedings without conducting a formal hearind,i®tound by the rules of procedural
fairness.

The designated tribunal is bound by the rdéfvidence in conducting a hearing in
relation to an allegation of professional miscoridbat is otherwise not bound by those
rules in relation to matters arising under this fitha

Determination by designated tribunal—discipli nary matters

If, after it has completed a hearing undes tRart into the conduct of a respondent
lawyer, the designated tribunal finds that the lexys guilty of unsatisfactory
professional conduct or professional miscondu&,désignated tribunal may make such
orders as it thinks fit, including any of the orsléhat the Commissioner can make under
section 5.4.5 in relation to a lawyer and any oneore of the following:

(@) an order that the lawyer do or refrain fromngpsomething in connection with the
practice of law;

(b) an order that the lawyer cease to accept icistns as a public notary in relation to
notarial services;

(c) an order that the lawyer’'s practice be mandged specified period in a specified
way or subject to specified conditions;

(d) an order that the lawyer’s practice be subjegieriodic inspection by a specified
person for a specified period;

(e) an order that the lawyer seek advice in ratatiothe management of the lawyer’'s
practice from a specified person;

()  an order recommending that the name of the éavag removed from a roll kept by
a Supreme Court and the Australian Legal ProfedRiygister;

() an order requiring the Board to impose a sptitondition on the Australian
practising certificate or Australian registratiaertificate of the lawyer;

(h) an order that the lawyer’s Australian practisoertificate or Australian registration
certificate be suspended for a specified periochorcelled:;

(i) an order that an Australian practising ceréfee or Australian registration
certificate not be granted to the lawyer beforegthe of a specified period;

() an order that the lawyer not apply for an Aaban practising certificate or
Australian registration certificate before the efé specified period;

(k) acompensation order against the lawyer in @zowe with Part 5.5;

()  an order that the lawyer pay a fine of a spediBmount not exceeding $50,000 if
the lawyer is found guilty professional misconduct.

Subject to section 5.4.9, the designated m@bunay make ancillary or other orders,
including:

(@) an order for payment by the lawyer of expersssociated with orders under this
section, as assessed or reviewed in or in accoedaith the order or as agreed,
and

(b) an interlocutory or interim order, including ander of the kind referred to in
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5.4.9

3)

(4)

(5)

(1)

(2)

3)

(4)

(5)

(6)

subsection (1).

The designated tribunal may find a persontguf unsatisfactory professional conduct
even though the complaint or charge alleged prafeabmisconduct.

If the designated tribunal makes an order &hatvyer pay a fine, a copy of the order may
be filed in the registry of a court having juriditin to give judgment for a debt of the
same amount as the amount of the fine and the ondgrbe enforced as if it were an
order of the court.

To avoid doubt, the power of the designatdulitral under subsection (1) to make any of
the orders that the Commissioner can make undépsex4.5 extends to making orders
of that kind in relation to a lawyer whom the tniial finds is guilty of professional
misconduct.

Costs

The designated tribunal must make orders reqgua lawyer whom it has found guilty of
unsatisfactory professional conduct or professianaiconduct to pay costs (including
costs of the Commissioner and the complainant)eamlithe designated tribunal is
satisfied that exceptional circumstances exist.

The designated tribunal may make orders ragua lawyer whom it has not found guilty
of unsatisfactory professional conduct or professianisconduct to pay costs (including
costs of the Commissioner and the complainangptisfied that:

(@) the sole or principal reason why the proceeglingre instituted in the designated
tribunal was a failure of the lawyer to co-openatth the Commissioner; or

(b) there is some other reason warranting the rgakinan order in the particular
circumstances.

The designated tribunal may make orders rawnir
(@) the Commissioner or the Board; or

(b) a person, body or fund nominated in relevamisglictional legislation for the
purposes of this section;

to pay costs, but may do so only if satisfied ttiat lawyer concerned is not guilty of
unsatisfactory professional conduct or professiomi$conduct and the designated
tribunal considers that special circumstances wathee making of the orders.

The designated tribunal may make orders rawnir

(@) a lawyer in respect of whom proceedings aredipenbefore the designated
tribunal; or

(b) a person, body or fund nominated in relevamisglictional legislation for the
purposes of this section;

to pay costs on an interlocutory or interim basis.
An order for costs:
(@) may be for a specified amount; or

(b) may be for an unspecified amount but must $pélee basis on which the amount
IS to be determined.

An order for costs may specify the terms onclltosts must be paid.

Note. Jurisdictional legislation may provide a tigi appeal against or a right of review
of the designated tribunal’s decision.
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5.4.10

5.4.11

Part 5.5

55.1

55.2

5.5.3

(1)

(2)

(1)

(2)

(1)

(2)

3)

(4)

(5)

(1)

(2)

Compliance with determinations and orders

Persons and bodies (other than a Supreme Courit)ghaslevant functions under this
Law must give effect to the orders of a tribunad@mnthis Law.

Note. Section 2.2.9 provides that a Supreme Coast mmove the name of a lawyer
from a roll on the recommendation of the Board designhated tribunal under this Law.

Power to disregard procedural lapses

The designated tribunal may order that a failoy the Commissioner to observe a
procedural requirement in relation to a complaéntioi be disregarded, if satisfied that the
parties to the hearing have not been prejudicethédyailure.

This section applies to a failure occurringobe proceedings were instituted in the
designated tribunal in relation to the complaint vasll as to a failure occurring
afterwards.

Compensation orders

Making of compensation orders

For the purposes of section 5.3.6, the Comnionges may make a compensation order
against a respondent lawyer or law practice in @zoae with this Part.

For the purposes of section 5.4.8, the desgghiaibunal may make a compensation order
against a respondent lawyer in accordance withRars

Request by complainant for compensation order

A complainant may request:

(@) the Commissioner; or

(b) the designated tribunal in proceedings undeisizin 3 of Part 5.4;
to make a compensation order.

A compensation order may be requested in otgdoss suffered by:
(@) the complainant; or

(b) another person who is a client of the respotiden

(or both) because of the conduct the subject otdmeplaint. The complainant, or other
person, suffering the loss is referred to in ttast As araggrieved person.

A complainant who makes such a request mustrite the loss suffered by the
aggrieved person and the relevant circumstances.

A request may be made in the complaint orh® €Commissioner at any time after the
complaint is made and before it is disposed of.

However, a request may not be made after pings have been initiated in the
designated tribunal with respect to the complaméss the designated tribunal grants the
complainant leave to make the request.

Nature of compensation orders

A compensation order is an order to compenseeaggrieved person for loss suffered
because of conduct that is the subject of a comipéaid consists of one or more of the
orders referred to in subsections (2), (3) and (4).

A compensation order may include an order thatrespondent lawyer or law practice
pay to the aggrieved person, by way of monetarypmorgation for the loss, a specified
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554

555

5.5.6

3)

(4)

(5)

(1)

(2)

3)

amount not exceeding:
(@) where the compensation order is made by then@ssioner—$25,000; or

(b) where the compensation order is made by thgnksted tribunal—$25,000 or a
greater amount agreed to with the consent of balcomplainant and the lawyer
or law practice.

A compensation order may include an order thatrespondent lawyer or law practice
cannot recover or must repay the whole or a sgetifiart of the amount charged to the
aggrieved person by the lawyer or law practiceespect of specified legal services. An
order under this subsection is effective:

(a) to prevent recovery of an amount even if prdoegs to recover the amount (or
any part of it) have been commenced by or on betidlie lawyer or law practice;
and

(b) to require repayment of an amount even if artcbhas ordered payment of the
amount (or an amount of which it is part) in pratiags brought by or on behalf of
the lawyer or law practice.

A compensation order may include an orderldisging a lien possessed by the lawyer or
law practice in respect of a specified documerdi@ss of documents.

A compensation order may specify the persorwhmm monetary compensation is
payable, whether to the aggrieved person or toh@ngterson on behalf of the aggrieved
person.

Note. Section 5.5.6 provides that compensation @edhunder this Part does not affect
any other remedy available for the loss.

Prerequisites for making of compensation orde  rs

Unless the complainant and the respondentdawy law practice concerned agree, a
compensation order is not to be made unless thentgsioner or designated tribunal (as
the case requires) is satisfied that:

(a) the aggrieved person has suffered loss becdiulse conduct concerned; and
(b) itisin the interests of justice that the arde made.

A compensation order is not to be made ineespf any loss for which the aggrieved
person has received or is entitled to receive:

(@) compensation under an order that has been byaale€ourt; or

(b) compensation paid or payable from a fidelithduof any jurisdiction, where a
relevant claim for payment from that fund has bewale or determined.

Subsection (2) does not apply where a fidaityhority is seeking a compensation order
under its subrogation to the rights and remedies@éimant (see section 4.5.28).

Enforcement of compensation orders

A copy of a compensation order made by the Comonssimay be filed in a court of
competent jurisdiction and the order (so far asldtes to any amount payable under the
order) may be enforced as if it were an order efdburt.

Other remedies not affected

The recovery of compensation awarded under thisdeas not affect any other remedy
available to an aggrieved person, but any compiemsab awarded must be taken into
account, and appropriate adjustments made, in #rgr proceedings by or on behalf of
the aggrieved person in respect of the same loss.
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Part 5.6 Appeal or review

5.6.1 Finality of determinations of Commissioner

The determination of a complaint or matter by tr@m@issioner under this Chapter is
final, except as provided by this Part.

5.6.2 Internal review of decisions of Commissioner

(1) The Commissioner may, at his or her absoligeretion, conduct an internal review of a
decision made by the Commissioner if the Commissi@onsiders it appropriate to do
SO.

(2) On the review, the Commissioner is to considbether the decision was dealt with
appropriately and whether the decision was basedasonable grounds.

(3) On the review, the Commissioner may confirne tbriginal decision, make a new
decision, or refer the matter back to the origedision-maker.

5.6.3 Right of appeal or review of decisions of Com  missioner

(1) A respondent lawyer or a legal practitionescagate of a respondent law practice may, in
accordance with applicable jurisdictional legigiati appeal to the designated tribunal
against, or seek a review by the designated tribwfia a determination of the
Commissioner under:

(@) section 5.3.6, in relation to a compensatiaieofor more than $10,000; or
(b) section 5.4.5.

(2) The designated tribunal may make any ordeoitsiders appropriate on the appeal or
review.

Note. Jurisdictional legislation may provide a tigi appeal against or a right of review
of the designated tribunal’s decision.

Part 5.7 General duties of Commissioner

5.7.1 Duty to deal with complaints

It is the duty of the Commissioner to deal with@mplaints properly made and to deal
with them in accordance with this Law and the NadicRules.

5.7.2 Duty to exercise discretions fairly

It is the duty of the Commissioner, in exercising considering whether or how to
exercise any applicable discretions when dealin wicomplaint (including the conduct
of any investigation), to act in a fair manner, ingwegard to the respective interests of
the complainant and the respondent and to thequnbérest.

5.7.3 Duty to deal with complaints efficiently and expeditiously

It is the duty of the Commissioner to deal with @amts (including the conduct of any
investigations) as efficiently and expeditiouslyi@practicable.

57.4 Notice of decisions and determinations

(1) Itis the duty of the Commissioner in relatimna complaint to give the complainant and
the respondent written notice of:

(a) adecision to close the complaint; or
(b) adetermination made in relation to the conmpléincluding a costs dispute); or

(c) adecision made as a result of an internakreu connection with the complaint.
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(2)

3)

(1)

(2)

A notice under this section must be given @snsas practicable after the decision or
determination is made, and must include a statenfaetisons for the decision.

The Commissioner need not give a party to engaint notice of a decision or
determination to close the complaint if the Comimiser considers that it would be
appropriate in the circumstances to dispense vatifiying that party.

Note. Section 5.4.6 provides for notice to be gigén decision to initiate proceedings in
the designated tribunal.

Rules of procedural fairness

The rules of procedural fairness, to the extbat they are not inconsistent with the
provisions of this Law or the National Rules, apiplyelation to:

(@) the investigation and determination of compkalyy the Commissioner; and
(b)  the making of other decisions by the Commission respect of complaints; and

(c) the procedures of the Commissioner in respecomplaints and any associated
matters.

Subsection (1) does not apply in relation tdegision of the Commissioner that the
whole or part of a complaint should be resolvedh®y exercise of functions relating to
consumer matters (see section 5.2.5(1)).
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