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D_ear Ms Lo

I have set out below a submission in relation to the review that is being conducted by the
Attorney General of the Defamation Act 2005 (“the Act”). ' '

I should say at the outset that I had some involvement in the work leading to-the formulation
of the Act and 1.was a member of the Attorney General’s Task Force on Defamation Law

Reform which reported to the then Attorney General in April 2002. T have been for the last

two decades the co-author of Australian Defamation Law and Practice (LexisNexis).

General policy issues

The Act was desi.gned to strike a balance between the two competing interests of protection
of individual re'putation and freedom of speech. It is inevitable that no legislation on this
subject will.satiisfy all interested groups in the community. Media organisations and other -
publishers want the balance tilted more strongly in favour of freedom of speech. Those who
represent the 1nterests of plaintiffs are concerned to ensure that: redress is available for

1nd1v1duals whose reputation has been damaged by the publication of defamatory material.

The Act was largely based on the Defamation Act 1974 (NSW) which was the most

" comprehensive of the statutes on this subject in the various Australian’ jurisdictions. The
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- 1974 legxslatton was, in my view, the best model and the Act remams, in my -opinion —
sub_}ect to the questlon of the public figure test discussed- below — a reasonable balance

between the two' competmg__mterests that it regulates.

It is 'not surprising, however that questions have arisen. in lit'ig.ation "about the proper
constructlon of some of the- prov151ons of the Act. This is leglslatlon that is the subject of
constant htlgauon much of it 1nvolv1ng large media“ orgamsatlons “with the financial
resources to tcst the meaning: of any provision that might give rise to some doubt A number
of these- questlons of constructlon are discussed below and it may be. that some need to be
addresscd by amendmg legislation. But this is, in my V1ew no criticism: of the orlgmal -
draﬁers of the Act and it should not be thought that any amendments wﬂl prevent questions '.

o _ar1s1ng in the future about some prov151ons in the Act.

Process of amendmg legtslatlon

If-it- 1s ultnnately con51dered that some amendments are desn‘able to the Act these will
presumably need to be submltted to the Standmg Comm1ttee of Attorncys Gencral (“SCAG”)
- to be con51dered along w1th any proposals from the other Australlan _]llI'lSdlCthIlS If the Act
1s to remam part. of a scheme of uniform lcglslatlon, the - proposals from fhe various
_]ul’lSdlCthI‘lS will need to be considered by a group of SCAG oﬁlcers so that a series of _

_ common amendments can then be proposed to the Muusters

Thc role of |ur1es under the Act

In all _]l.lI'lSdlCthIlS except South Australia, the Australian Capltal Territory and the Northern
Temtory the 1ssues of publlca’uon and meaning and the question of what defences: mtght be
allowable (except for some aspects of statutory qualified pr1v1lege) are declded by a Jury
under s 22 of the Act Damages are, however, awarded by the ]udge '

'There has been some Cl‘lllClsm of the role of juries, particularly by McClellan CJ at CL. This
_crrtlclsm 1s, in. my v1ew mlsconcetved It might be noted that it is always open to the parttcs
: to d1spcnse w1th a Jury by agreement and that there is prov1s1on for the court to do so in
-c1rcumstances where the volume or nature of the evidence would cause parttcular problems
fora ]ury ‘The chlef objection to ]ury trials appears to be that they are more time- -consuming.

Th1s may. be true in some instances but it needs to be offset agamst the fact that many



o '_Iplamttffs do not w1sh to face a Jury trlal because, for example, they have a’ good techmcal L

case. m;hbel'?b ] have some unattracttve aspects of their character or conduct whlch rmght

welgh:_'" :'_ uch more ;heavrly w1th a jUI’Y than’ w1th a Judge There are, therefore, in: my v1ew )

there _1s"a: good argument that a jury is'a smgularly approprlate tnbunal to decxde :

_'In ddltlon;E
g ”"'sttons of hablhty 1n defamahon cases. The majorlty of these cases 1nvolve the conduct of "

' Ef pubhc gures. or, the" conduct of med1a orgamsatrons —or both These are broadly pohtrcal '

L '. .-quest1ons on whlc v1ews w1th1n the Australian commumty are on occas1ons 11ke1y to d,tffer'_ -

| 'four w1thout the requrrement of g1vmg reasons for thelr assessment is

i e ; better synthes1s of communlty views that a Judge

o .L1m1tatlon on actlons by corporatlon :

R C_or;&a‘u_oh (1 997) 189 CLR 520 where the pubhcatron occurs m the course of a dlSCUSSlOl’l
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