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Chapter 1 Preliminary
Part 1.1 Introduction

Section 1.1.1

Legal Profession National Law

Chapter 1 Preliminary

Part 1.1 Introduction

111 Citation
This Law may be cited as the Legal Profession National Law.
1.1.2 Commencement
(1) Chapters # commence on [tbd].
(2) The remaining provisions of this Law commence on [thd].
1.1.3 Objectives

The objectives of this Law are to promote the administration of justice and an

efficient and effective Australian legal profession, by:

(a) providing and promoting national consistency in the law applying to the

Australian legal profession; and

(b) ensuring lawyers are competent and maintain high ethical and professional

standards in the provision of legal services; and

(c) enhancing the protection of clients of law practices and the protection of

the public generally; and

(d) empowering clients of law practices to make informed choices about the

services they access and the costs involved; and

(e) promoting regulation of the legal profession that is efficient, effective,

targeted and proportionate; and

() providing a co-regulatory framework within which an appropriate level of
independence of the legal profession from the executive arm of

government is maintained.

1.1.4 Extraterritorial operation of this Law

The operation of this Law is, as far as possible, to include operation, according to

its terms, in relation to the following:

(a)  things situated within or outside the territorial limits of this jurisdiction;

(b) acts, transactions and matters done, entered into or occurring within or

outside the territorial limits of this jurisdiction;

(c) things, acts, transactions and matters (wherever situated, done, entered into
or occurring) that would, apart from this Law, be governed or otherwise

affected by the law of another jurisdiction.
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Chapter 1 Preliminary
Part 1.2 Interpretation
Section 1.2.1
Part 1.2 Interpretation
1.2.1 Definitions
(1) Inthis Law:
ADI means an authorised deposit-taking institution within the meaning of the
Banking Act 1959 of the Commonwealth.
admission or admission to the Australian legal profession means admission to
the Australian legal profession in any jurisdiction under section 2.2.2 of this Law
as applied by the Legal Profession National Law Act of this or any other
jurisdiction.
admission function—see section 8.2.4.
Admissions Committee—see section 8.2.9.
affairs of a law practice includes the following:
(@) all accounts and records required by or under this Law or the National
Rules to be maintained by the law practice or an associate or former
associate of the law practice;
(b)  other records of the law practice or an associate or former associate of the
law practice;
(c) any transaction:
(i)  to which the law practice or an associate or former associate of the
law practice was or is a party; or
(i) in which the law practice or an associate or former associate of the
law practice has acted for a party.
aggrieved person (in Part 5.5)—see section 5.5.2.
APRA means the Australian Prudential Regulation Authority.
ASIC means the Australian Securities and Investments Commission.
ASIC Act means the Australian Securities and Investments Commission Act 2001
of the Commonwealth.
associate of a law practice means a person who is one or more of the following:
(@) aprincipal of the law practice;
(b) apartner, director, officer, employee or agent of the law practice;
(c) an Australian legal practitioner who is a consultant to the law practice;
(d) a person who shares the receipts, revenue or other income arising from the
law practice.
associated third party payer—see section 4.3.3.
Australian Bar Association means The Australian Bar Association.
Australian financial services licence has the same meaning as it has in Chapter 7
of the Corporations Act.
authorised representative has the same meaning as it has in Chapter 7 of the
Corporations Act.
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Chapter 1
Part 1.2

Preliminary
Interpretation

Section 1.2.1

Australian lawyer means a person admitted to the Australian legal profession in
this jurisdiction or any other jurisdiction.

Australian legal practitioner means an Australian lawyer who holds a current
Australian practising certificate.

Australian Legal Profession Register means the register maintained under
section 9.2.1.

Australian practising certificate means a practising certificate granted to an
Australian lawyer under Part 3.3 of this Law as applied by the Legal Profession
National Law Act of this jurisdiction or any other jurisdiction.

Australian registration certificate means a registration certificate granted under
Part 3.4 of this Law as applied by the Legal Profession National Law Act of this
jurisdiction or any other jurisdiction to a foreign lawyer.

Australian-registered foreign lawyer means a person who holds a current
Australian registration certificate.

authorised ADI—see section 4.2.2.

authorised principal means a principal who is authorised to supervise others.
automatic show cause event—see section 3.5.14.

Bankruptcy Act means the Bankruptcy Act 1966 of the Commonwealth.
bankruptcy-related event, in relation to a person, means:

(@) his or her becoming bankrupt under the Bankruptcy Act (or the
corresponding provisions of the law of a foreign country or external
territory); or

(b)  his or her being served with notice of a creditor’s petition presented to a
court under section 43 of the Bankruptcy Act; or

(c) his or her presentation (as a debtor) of a declaration to the Official
Receiver under section 54A of the Bankruptcy Act of his or her intention
to present a debtor’s petition or his or her presentation (as a debtor) of such
a petition under section 55 of that Act; or

(d)  his or her applying to take the benefit of any law (whether Australian or
otherwise) for the relief of bankrupt or insolvent debtors, compounding
with his or her creditors or making an assignment of his or her
remuneration for their benefit.

barrister means an Australian legal practitioner whose Australian practising
certificate is subject to a condition that the holder is authorised to engage in legal
practice as or in the manner of a barrister only.

Board means the National Legal Services Board established by a law of
[jurisdiction to be decided].

borrower (in section 4.6.3)—see section 4.6.3 (5).

business day means a day that is not a Saturday, Sunday, public holiday, special
holiday or bank holiday in the place in which any relevant act is to be or may be
done.

certificate (in Part 3.5)—see section 3.5.2.
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Chapter 1 Preliminary

Part 1.2 Interpretation

Section 1.2.1
Chair of the Board (in Schedule 1)—see clause 1 of Schedule 1.
civil penalty provision—see section 9.6.3.
claim (in Part 4.5)—see section 4.5.2.
client includes a person to whom or for whom legal services are provided or on
whose behalf trust money is received or held.
commercial or government client—see section 4.3.2.
Commissioner means the person appointed to or acting in the office of the
National Legal Services Commissioner established by a law of [jurisdiction to be
decided].
community legal service means an organisation (whether incorporated or not)
that:
(@) holds itself out as:

(i) acommunity legal service; or

(i) acommunity legal centre; or

(iii) an Aboriginal and Torres Strait Islander Legal Service;

whether or not it is a member of a State or Territory association of

community legal centres, and whether or not it is accredited or certified by

the National Association of Community Legal Centres; and
(b) s established and operated on a not-for-profit basis; and
(c) provides legal or legal-related services that:

(i)  are directed generally to people who are disadvantaged (including
but not limited to being financially disadvantaged) in accessing the
legal system or in protecting their legal rights; or

(if)  are conducted in the public interest.

complaint—see section 5.2.1.
complaint investigation means an investigation of a complaint under section
5.2.18.
compliance audit means an audit under section 4.6.1.
compliance certificate means a certificate issued under section 2.2.5.
concerted interjurisdictional default—see section 4.5.2.
conditional costs agreement—see section 4.3.12.
conditions includes terms, limitations and restrictions.
consumer matter—see section 5.2.5.
Continuing Professional Development Rules means the provisions of the
National Rules that are designated as Continuing Professional Development
Rules—see section 9.1.4.
contributor (in section 4.6.3)—see section 4.6.3 (5).
contributory mortgage (in section 4.6.3)—see section 4.6.3 (5).
controlled money—see section 4.2.2.
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Chapter 1 Preliminary
Part 1.2 Interpretation
Section 1.2.1
conviction includes a finding of guilt, or the acceptance of a guilty plea by the
court, whether or not a conviction is recorded.
corporate legal practitioner means an Australian legal practitioner who engages
in legal practice only in the capacity of an in-house lawyer for his or her
employer or a related entity, but does not include a government legal practitioner.
Corporations Act means the Corporations Act 2001 of the Commonwealth.
Corporations Act administrator (in section 3.7.8)—see section 3.7.8 (7).
costs assessment means an assessment of legal costs under Part 4.3.
Costs assessor means:
(a) a person appointed by a court, judicial officer or other official to have the
responsibility of conducting costs assessments; or
(b) ajudicial officer or other official designated by jurisdictional legislation to
have that responsibility.
costs dispute—see section 5.2.5.
default (in Part 4.5)—see section 4.5.2.
designated body means a body specified or described in a law of a jurisdiction for
the purposes of a provision of this Law in which the term is used.
designated show cause event—see section 3.5.18.
designated tribunal means the court or tribunal (or one of two or more courts or
tribunals) specified or described in a law of a jurisdiction for the purposes of a
provision of this Law in which the term is used.
disqualified entity means an entity that is disqualified under section 3.9.2.
disqualified person means:
(a) a person whose name has been removed from a Supreme Court roll and
who has not subsequently been admitted or re-admitted; or
(b) a person who has been refused the grant or renewal of an Australian
practising certificate and who has not been granted an Australian practising
certificate at a later time; or
(c) a person whose Australian practising certificate is suspended (for the
period of the suspension); or
(d) a person whose Australian practising certificate has been cancelled and
who has not been granted an Australian practising certificate at a later
time; or
(e) aperson who is disqualified under section 3.9.1.
engage in legal practice includes practise law or provide legal services, but does
not include engage in policy work (which, without limitation, includes
developing and commenting on legal policy).
entity includes:
(@) an individual, an incorporated body and an unincorporated body or other
organisation; and
(b)  in the case of a partnership:
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(i)  the partnership as currently constituted from time to time; or
(it)  the assignee or receiver of the partnership.

exercise of a function includes, where the function is a duty, the performance of
the duty.

external administrator (in section 3.7.9)—see section 3.7.9 (6).
external intervener means a supervisor, manager or receiver under Chapter 6.

external intervention means the appointment of, and the exercise of the functions
of, a supervisor, manager or receiver under Chapter 6.

fee, gain or reward includes any form of, and any expectation of, a fee, gain or
reward.

fidelity authority means an entity specified in Schedule 6.
fidelity fund—see sections 4.5.2, 4.5.4 and 4.5.6.
financial institution (in section 4.6.3)—section 4.6.3 (5).

financial service has the same meaning as it has in Chapter 7 of the Corporations
Act.

financial services business has the same meaning as it has in Chapter 7 of the
Corporations Act.

financial year means a year ending on 30 June.

fixed costs legislative provision means a determination, scale, arrangement or
other provision fixing the costs or maximum costs of any legal services that is
made by or under the National Rules or any other legislation.

foreign country means:

(@) acountry other than Australia; or

(b) astate, province or other part of a country other than Australia.
foreign law means law of a foreign country.

Note. Section 3.4.12 describes the legal services that may be provided by a
foreign lawyer.

foreign lawyer means an individual who is properly registered or authorised to
engage in legal practice in a foreign country by the foreign registration authority
for the country.

foreign lawyer associate of a law practice means an associate of the law practice
who is an Australian-registered foreign lawyer.

foreign registration authority means an entity in a foreign country having the
function, conferred by the law of the foreign country, of registering or authorising
persons to engage in legal practice in the foreign country.

function includes a power, authority or duty, and without limitation includes
jurisdiction in relation to a court.

fused jurisdiction means a jurisdiction a law of which contains a provision
declaring that the jurisdiction is a fused jurisdiction.

general trust account—see section 4.2.2.
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government authority includes a Minister, government department or public
authority of the Commonwealth or of a jurisdiction, and includes a body or
organisation (or a class of bodies or organisations) declared in the National Rules
to be within this definition.
government lawyer means a person who engages in legal practice only:
(a) asan officer or employee of a government authority; or
(b) as the holder of a statutory office of the Commonwealth or of a
jurisdiction; or
(c) inanother category specified in the National Rules.
government legal practitioner means a government lawyer who is an Australian
legal practitioner.
GST has the same meaning as in the A New Tax System (Goods and Services
Tax) Act 1999 of the Commonwealth.
home jurisdiction means:
(@) in the case of an applicant for or the holder of an Australian practising
certificate—the jurisdiction last notified to the Board under section 3.3.5 or

3.3.6; or

(b) in the case of an applicant for or the holder of an Australian registration
certificate—the jurisdiction last notified to the Board under section 3.4.6;
or

(c) in the case of an associate of a law practice who is neither an Australian
legal practitioner nor an Australian-registered foreign lawyer:

(i)  where only one jurisdiction is the home jurisdiction for the only
legal practitioner associate of the law practice or for all the legal
practitioner associates of the law practice—that jurisdiction; or

(i) where no single jurisdiction is the home jurisdiction for all the legal
practitioner associates of the law practice:

(A) the jurisdiction in which the office is situated at which the
associate performs most of his or her duties for the law
practice; or

(B) if ajurisdiction cannot be determined under subsubparagraph
(A)—the jurisdiction in which the associate is enrolled under
a law of the jurisdiction to vote at Australian government
elections for the jurisdiction; or

(C) if a jurisdiction can be determined under neither
subsubparagraph (A) nor (B)—the jurisdiction of the
associate’s place of residence in Australia (or if he or she
does not have a place of residence in Australia) the
jurisdiction of his or her last place of residence in Australia;
or

(d) in any other case—the jurisdiction determined in accordance with the

National Rules.

host Attorney-General means the Attorney-General of the host jurisdiction.
Legal Profession National Law 7
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host jurisdiction means [jurisdiction to be decided].
incorporated legal practice means a corporation that satisfies the following
criteria:
(@ itis:

(i)  acompany within the meaning of the Corporations Act; or

(i) a corporation, or a corporation of a kind, approved by the Board or
specified in the National Rules for the purposes of this definition;

(b) it has given notice under section 3.7.3 that it intends to engage in legal
practice in Australia and that notice is still operative;

(c) the legal services it provides or proposes to provide are not limited to
either or both of the following services:

(i)  in-house legal services for the corporation or a related entity;

(i)  services that are not legally required to be provided by an Australian
legal practitioner and that are provided by an officer or employee
who is not an Australian legal practitioner;

Note. The National Rules under section 2.1.2 (3) may provide that
certain persons are exempt from the operation of section 2.1.2 (1),
which provides that an entity must not engage in legal practice in
this jurisdiction unless it is a qualified entity.

(d) itis not excluded by the National Rules from being an incorporated legal

practice;

but does not include a community legal service.

independent function:

(@) inrelation to the Board—see section 8.2.4; or

(b) in relation to the Commissioner—see section 8.3.3.

indexed means indexed in accordance with section 9.7.6.

insolvent under administration has the same meaning as in the Corporations Act.

jurisdiction means a State of the Commonwealth, the Australian Capital

Territory or the Northern Territory of Australia.

jurisdictional legislation means legislation of a jurisdiction.

Law Council of Australia means Law Council of Australia Limited.

law firm means a partnership consisting only of:

(@)  Australian legal practitioners; or

(b) one or more Australian legal practitioners and one or more Australian-

registered foreign lawyers.

law practice means:

(&) asole practitioner; or

(b) alaw firm; or

(c) acommunity legal service; or
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(d) anincorporated legal practice; or

(e)  anunincorporated legal practice.

lawyer:

(@) inPart 4.5—see section 4.5.2; and

(b)  when used alone in Chapter 5 or 7—see section 5.1.2 or 7.1.2.
lay associate of a law practice means:

(@) an associate of the law practice who is not an Australian legal practitioner;
or

(b) a consultant to the law practice (however described) who is not an
Australian legal practitioner and who provides services related to legal
services to the law practice, other than services of a kind specified in the
National Rules for the purposes of this definition.

legal costs means:

(a) amounts that a person has been or may be charged by, or is or may become
liable to pay to, a law practice for the provision of legal services; or

(b)  without limitation, amounts that a person has been or may be charged, or is
or may become liable to pay, as a third party payer in respect of the
provision of legal services by a law practice to another person;

including disbursements but not including interest.

Legal Practice Rules means the provisions of the National Rules that are
designated as the Legal Practice Rules—see section 9.1.2.

legal practitioner associate of a law practice means an associate of the law
practice who is an Australian legal practitioner.

Legal Profession Conduct Rules means the provisions of the National Rules
designated as the Legal Profession Conduct Rules—see section 9.1.3.

Legal Profession National Law Act of a jurisdiction means the Act of that
jurisdiction that applies this Law (whether with or without modification) as a law
of that jurisdiction.

legal services means work done, or business transacted, in the ordinary course of
legal practice.

litigious matter means a matter that involves, or is likely to involve, the issue of
proceedings in a court or tribunal.

Note. A matter is a litigious matter when proceedings are initiated or at any stage
when proceedings are reasonably likely.

local representative in relation to:

(a) the Board—means an entity specified in Schedule 3 in relation to a
jurisdiction; and

(b)  the Commissioner—means an entity specified in Schedule 4 in relation to a
jurisdiction.

managed investment scheme has the same meaning as in the Corporations Act.

management system direction means a direction under section 4.6.2.
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maximum civil penalty—see section 9.6.3.
maximum criminal penalty—see section 9.6.1.
member of the Board (in Schedule 1)—see clause 1 of Schedule 1.

member of the staff of the Board, the Commissioner or a local representative
means a person employed, engaged or assigned to provide assistance in the
exercise of the respective functions of the Board, Commissioner or local
representative.

modifications includes modifications by way of alteration, omission, addition or
substitution.

mortgage means an instrument or proposed instrument under which an interest in
real property is charged, encumbered or transferred as security for the payment or
repayment of money.

mortgage financing means facilitating a loan secured or intended to be secured
by mortgage by:

(a) acting as an intermediary to match a prospective lender and borrower, or
(b) arranging the loan; or
(c) receiving or dealing with payments for the purposes of, or under, the loan;

but does not include providing legal advice or preparing an instrument for the
loan.

national authority means the Board or the Commissioner.

National Law receiver (in sections 3.7.8 and 3.7.9)—see sections 3.7.8 (7) and
3.7.9 (6).

National Rules means the National Rules made under Part 9.1.
nominated jurisdiction—see section 2.2.5 or 2.2.7.
non-associated third party payer—see section 4.3.3.

non-fused jurisdiction means a jurisdiction a law of which contains a provision
declaring that the jurisdiction is a non-fused jurisdiction.

obstruct includes hinder, delay, resist and attempt to obstruct.
officer of a law practice includes a principal of the law practice.
operational term of the Board—see section 8.2.2.

partnership includes a limited partnership.

pecuniary loss (in Part 4.5)—see section 4.5.2.

penalty unit means an amount equal to the value of a penalty unit under an Act of
the host jurisdiction for an offence, and has that meaning in a provision of this
Law regardless of whether the provision gives rise to a criminal offence or is a
civil penalty provision.

permanent form, in relation to a trust record—see section 4.2.2.
power, in relation to trust money, includes an authority.
practical legal training means either or both of the following:

(@) legal training by participation in course work;
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(b) supervised legal training, whether involving articles of clerkship or
otherwise.

principal of a law practice is an Australian legal practitioner who:
(a) inthe case of a sole practitioner—is the sole practitioner; or
(b) inthe case of a law firm—is a partner in the firm; or

(c) in the case of a community legal service—is a supervising legal
practitioner of the service referred to in section 3.8.2; or

(d) in the case of an incorporated legal practice or an unincorporated legal
practice:

(i)  holds an Australian practising certificate authorising the holder to
engage in legal practice as a principal of a law practice; and

@i) s
(A) if the law practice is a company within the meaning of the

Corporations Act—a validly appointed director of the
company; or

(B) if the law practice is a partnership—a partner in the
partnership; or

(C) if the law practice is neither—has a relationship with the law
practice that is of a kind approved by the Board or specified
in the National Rules for the purposes of this definition.

pro bono basis—see section 1.2.3.
professional association means an entity specified in Schedule 5.

professional association for barristers means a professional association whose
membership consists principally of barristers or whose principal function is to
represent, assist or regulate the affairs of barristers.

professional misconduct—see section 5.4.3.
professional obligations includes:
(a) duties to the Supreme Courts; and
(b)  obligations in connection with conflicts of interest; and
(c) duties to clients, including disclosure; and
(d) ethical standards required to be observed;
that do not otherwise arise under this Law or the National Rules.
qualified entity means:
(a) an Australian legal practitioner; or
(b) alaw practice; or
(c) either:
(i)  an Australian-registered foreign lawyer; or

(i)  a foreign lawyer who is not an Australian-registered foreign lawyer
but only to the extent that the foreign lawyer’s legal practice is
limited to the practice of foreign law and is carried out in
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accordance with the applicable requirements of Part 3.4; or

(d) an individual engaged in legal practice under the authority of the
Commonwealth or of a jurisdiction; or

(e) an entity engaged in legal practice of a kind specified in the National Rules
for the purposes of this definition, but only while the person engages in the
legal practice in accordance with any applicable requirements of the
National Rules.

quashing of a conviction for an offence includes:

(a) the quashing of a finding of guilt in relation to the offence; or

(b) the acceptance of a guilty plea in relation to the offence;

but does not include the quashing of a conviction where a finding of guilt or the

acceptance of a guilty plea remains unaffected in relation to the offence.

regulated property, in relation to a law practice, means the following:

(a) trust money or trust property received, receivable or held by the law
practice;

(b) interest, dividends or other income or anything else derived from or
acquired with money or property referred to in paragraph (a);

(c) documents or records of any description relating to anything referred to in
paragraph (a) or (b);

(d) any computer hardware or software, or other device, in the custody or
control of the law practice or an associate of the law practice by which any
documents or records referred to in paragraph (c) may be produced or
reproduced in visible form;

(e) client files.

related entity, in relation to a person, means:

(a) if the person is a company within the meaning of the Corporations Act—a
related body corporate within the meaning of section 50 of that Act; or

(b) if the person is not a company within the meaning of that Act—a person
specified or described in the National Rules for the purposes of this
definition.

relevant person:

(@) insection 9.3.4—see section 9.3.4 (2); and

(b) insection 9.7.1—see section 9.7.1 (3); and

(c) insection 9.7.3—see section 9.7.3 (4).

respondent means the lawyer (within the meaning it has when used alone in

Chapter 5) or law practice that is the subject of a complaint.

serious offence means an offence that is:

(@) an indictable offence against a law of the Commonwealth, a State or a
Territory (whether or not the offence is or may be dealt with summarily);
or

(b) an offence against a law of a foreign country that would be an indictable
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offence against a law of the Commonwealth, a State or a Territory if
committed in Australia (whether or not the offence could be dealt with
summarily if committed in Australia).

sole practitioner means an Australian legal practitioner who engages in legal
practice on his or her own account.

solicitor means an Australian legal practitioner whose Australian practising
certificate is not subject to a condition that the holder is authorised to engage in
legal practice as or in the manner of a barrister only.

special function:

(@) inrelation to the Board—see section 8.2.4; or

(b) in relation to the Commissioner—see section 8.3.3.
staff—see the definition of member of the staff.

Standing Committee means the Attorneys-General of the States and the
Territories.

supervised legal practice means legal practice by a person who is an Australian
legal practitioner:

(@) as an employee of, or other person working under supervision in, a law
practice, where:

(i)  at least one legal practitioner associate of the law practice holds an
Australian practising certificate authorising the holder to supervise
legal practice by others; and

(if)  the person engages in legal practice under the supervision of an
Australian legal practitioner referred to in subparagraph (i); or

(b) as a principal of a law practice (other than a community legal service),
where the person engages in legal practice under the supervision of an
authorised principal of the law practice; or

(c) asacorporate legal practitioner or government legal practitioner, where the
person engages in legal practice under the supervision of a person who
holds, or is eligible to hold but is exempted from holding, an Australian
practising certificate authorising the holder to supervise legal practice by
others; or

(d) in a capacity or in circumstances specified in the National Rules for the
purposes of this definition.

Note. Section 3.3.7 (6) provides that an Australian practising certificate
authorises the holder to supervise legal practice by others, unless the certificate is
subject to a condition requiring the holder to engage in supervised legal practice
or a condition to the effect that the holder may not supervise legal practice by
others.

Supreme Court roll means a roll of Australian lawyers maintained by a Supreme
Court.

tax offence means any offence under the Taxation Administration Act 1953 of the
Commonwealth.

third party payer—see section 4.3.3.
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transit money—see section 4.2.2.
tribunal includes a panel or person authorised to hear or determine a matter.
trust account—see section 4.2.2.
trust money—see section 4.2.3.
trust property—see section 4.2.2.
trust records—see section 4.2.2.
trust records examination means an external examination of trust records under
Division 3 of Part 4.2.
trust records investigation means an external investigation of trust records under
Division 4 of Part 4.2.
unincorporated legal practice means an unincorporated body or group that
satisfies the following criteria:
(@) itis:

(i)  a partnership; or

(i)  an unincorporated body or group, or an unincorporated body or
group of a kind, approved by the Board or specified in the National
Rules for the purposes of this definition;

(b) it has given notice under section 3.7.3 that it intends to engage in legal
practice in Australia and that notice is still operative;

(c) the legal services it provides or proposes to provide are not limited to
either or both of the following services:

(i)  in-house legal services for the unincorporated body or group ;

(i)  services that are not legally required to be provided by an Australian
legal practitioner and that are provided by an officer or employee
who is not an Australian legal practitioner;

(d) itis not excluded by the National Rules from being an unincorporated legal
practice;
but does not include:
(e) alaw firm; or
() acommunity legal service; or
(g) anincorporated legal practice.
unsatisfactory professional conduct—see section 5.4.2.
uplift fee means additional legal costs (excluding disbursements) payable under a
costs agreement on the successful outcome of the matter to which the agreement
relates.
vary includes, in relation to an Australian practising certificate or an Australian
registration certificate, impose a condition on the certificate and alter or revoke a
condition (other than a statutory condition) already imposed on the certificate.
Note. For the term this jurisdiction, see the Legal Profession National Law Act
of each jurisdiction.
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1.2.3

A reference in this Law to this Law or a provision of this Law is a reference to
this Law as applied by the Legal Profession National Law Act of this jurisdiction,
except as expressly provided otherwise and except where the context or subject
matter otherwise indicates or requires.

Notes included in this Law do not form part of this Law.
Interpretation generally

The Act or Acts of the host jurisdiction that provide for the interpretation of
legislation and statutory instruments of the host jurisdiction apply to this Law and
the National Rules in the same way as they apply to the legislation and statutory
instruments of the host jurisdiction.

Definitions, words and other expressions have in the National Rules or part of the
National Rules the same meanings as they have in this Law or the relevant part of
this Law, unless a contrary intention appears in this Law or the National Rules.

Meaning of pro bono basis

For the purposes of this Law, an Australian legal practitioner provides legal
services on a pro bono basis where:

(a) the practitioner, without fee, gain or reward or at a reduced fee, advises or
represents a client in cases where:

(i)  the client has no other access to the courts and the legal system; or
(i)  the client’s case raises a wider issue of public interest; or

(b) the practitioner is involved in free community legal education or law
reform; or

(c) the practitioner is involved in the giving of free legal advice or
representation to charitable and community organisations.
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Chapter 2 Threshold requirements for legal practice

Part 2.1 Unqualified legal practice

211 Objectives
The objectives of this Part are:

(a) toensure, in the interests of the administration of justice, that legal work is
carried out only by those who are properly qualified to do so; and

(b) to protect clients of law practices by ensuring that persons carrying out
legal work are entitled to do so.

2.1.2 Prohibition on engaging in legal practice by unqualified entities

(1) An entity must not engage in legal practice in this jurisdiction unless it is a
qualified entity.

Maximum criminal penalty: 250 penalty units or imprisonment for 2 years, or
both.

(2) An entity is not entitled to recover any amount, and must repay any amount
received, in respect of anything the entity did in contravention of subsection (1).
Any amount so received may be recovered as a debt by the person who paid it.

(3) Subsection (1) does not apply to an entity or class of entities declared by the
National Rules to be exempt from the operation of subsection (1), but only to the
extent (if any) specified in the declaration.

(4) Government lawyers cannot be declared to be exempt as a class from the
operation of subsection (1), but this subsection does not prevent government
lawyers of a specified class from being declared to be exempt if the Board
considers special circumstances warrant the exemption.

2.1.3 Prohibition on advertisements or representations by or about
unqualified entities

(1) An entity must not advertise or represent, or do anything that states or implies,
that it is entitled to engage in legal practice unless it is a qualified entity.

Maximum criminal penalty: 250 penalty units.

(2) A director, partner, officer, employee or agent of an entity must not advertise or
represent, or do anything that states or implies, that the entity is entitled to engage
in legal practice unless the entity is a qualified entity.

Maximum criminal penalty: 50 penalty units.

2.1.4 Entitlement of certain persons to use certain titles, and
presumptions with respect to other persons

(1) Titles
This section applies to the following titles:
(a) lawyer, legal practitioner, barrister, solicitor, attorney, counsel or proctor;

(b)  Senior Counsel, Queen’s Counsel, King’s Counsel, Her Majesty’s Counsel
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)

©)

(4)

or His Majesty’s Counsel;

(c) any other title specified in the National Rules for the purposes of this
section.

Entitlement to take or use title

A person is entitled by force of this section to take or use a title to which this
section applies if:

(a) the person is of a class authorised by the National Rules for the purposes of
this section to take or use that title; and

(b)  where the National Rules so provide—the person does so in circumstances,
or in accordance with restrictions, specified in the National Rules for the
purposes of this section.

Presumption of representation of entitlement of person

The taking or use of a title to which this section applies by a person gives rise to a
rebuttable presumption (for the purposes of section 2.1.3 (1)) that the person
represented that he or she is entitled to engage in legal practice.

Presumption of representation of entitlement of entity

The taking or use of a title to which this section applies by a person in connection
with an entity, of which the person is a partner, director, officer, employee or
agent, gives rise to a rebuttable presumption (for the purposes of section 2.1.3
(2)) that the person represented that the entity is entitled to engage in legal
practice.

Protection of non-practitioner associates

An associate of a law practice who is not an Australian legal practitioner does not
contravene a provision of this Law or the National Rules merely because of any
of the following:

(@)  he or she receives any fee, gain or reward for business of the law practice
that is the business of an Australian legal practitioner;

(b) he or she holds out, advertises or represents himself or herself as an
associate of the law practice where its business includes the provision of
legal services;

(¢) he or she shares with any other person the receipts, revenue or other
income of the law practice where its business is the business of an
Australian legal practitioner;

unless the provision expressly applies to associates of law practices who are not
Australian legal practitioners.

Functions of Board with respect to offence
The Board may:

(a) take such steps as in the Board’s opinion may be necessary or proper for or
with respect to the investigation of any question as to conduct by any entity
(whether or not an Australian lawyer) that is, or may be, a contravention of
a provision of this Part; and

(b) institute prosecutions and other proceedings for the breach of a provision
of this Part by any entity (whether or not an Australian lawyer).
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Part 2.2 Admission to the Australian legal profession
Division 1 Introduction

2.2.1 Objective

The objective of this Part is to protect the administration of justice and the clients
of law practices by providing a system under which persons are eligible for
admission to the Australian legal profession only if:

(a) they have appropriate academic qualifications and practical legal training,
whether obtained in Australia or elsewhere; and

(b) they are fit and proper persons to be admitted.

Note 1. Admission does not of itself entitle a person to engage in legal practice,
but is a prerequisite for being able to apply for an Australian practising
certificate, which entitles the holder to engage in legal practice.

Note 2. The admission of New Zealand lawyers is effected by the operation of
the Trans-Tasman Mutual Recognition Act 1997 of the Commonwealth.

Division 2 Admission
2.2.2 Admission
(1) The Supreme Court of this jurisdiction may admit an individual aged 18 years or

over to the Australian legal profession as an Australian lawyer, but only if:

(a) the Board has provided the Supreme Court with a compliance certificate in
respect of the person and the certificate is still in force; and

(b) this jurisdiction is specified as the nominated jurisdiction under section
2.2.5(2); and

(c)  the person is not already admitted to the Australian legal profession; and

(d) the person takes an oath of office, or makes an affirmation of office, in the
form required by the Supreme Court.

(2) Residence in or any other connection with this jurisdiction is not a requirement
for admission by the Supreme Court.

Note. A person may seek admission by any Supreme Court.

(3) Nothing in this section is intended to interfere with the inherent jurisdiction of the

Supreme Court to refuse admission.

(4) Any person may, in accordance with any applicable rules of court, object to the

Supreme Court to the admission of a particular person.

2.2.3 Prerequisites for compliance certificates
(1) The prerequisites for the issue of a compliance certificate in respect of a person
are that he or she:

(a) has attained the academic qualifications specified under the National Rules
for the purposes of this section (the specified academic qualifications
prerequisite); and

(b) has satisfactorily completed the practical legal training requirements
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specified in the National Rules for the purposes of this section (the
specified practical legal training prerequisite); and

(c) isafitand proper person to be admitted to the Australian legal profession.

(2) In considering whether a person is a fit and proper person to be admitted to the
Australian legal profession, the Board must have regard to the matters specified
in the National Rules for the purposes of this section.

224 Exemption from certain prerequisites

(1) The Board may exempt a person from satisfying the specified academic
qualifications prerequisite or the specified practical legal training prerequisite or
both, if the Board is satisfied that the person has sufficient legal skills or relevant
experience so as to render the person eligible for admission.

(2) The legal skills or relevant experience or both can be obtained in legal practice,
in service with a government authority or in another way considered appropriate
by the Board. They can be obtained wholly in Australia or overseas or obtained
partly in Australia and partly overseas.

2.25 Compliance certificates

(1) A person may apply, in accordance with the National Rules, to the Board for a
compliance certificate.

(2) An application for a compliance certificate must nominate the jurisdiction (the
nominated jurisdiction) where the applicant proposes to be admitted. A
compliance certificate, if issued, must specify the nominated jurisdiction.

(3) The Board may require an applicant for a compliance certificate to provide
further information to the Board within a specified time.

(4) The Board may issue and provide to the Supreme Court a compliance certificate
stating that the applicant has satisfied the Board that he or she:

(@) has satisfied the specified academic qualifications prerequisite and the
specified practical legal training prerequisite or is exempted under section
2.2.4); and

(b) s a fit and proper person to be admitted to the Australian legal profession
(as referred to in section 2.2.3 (1) (c)).

(5) The Board may revoke a compliance certificate issued in respect of a person if
the Board is satisfied that the certificate was issued on the basis of information
provided by the person that was false, misleading or incomplete in a material
particular or that the certificate was issued in error. The Board must notify the
person of the revocation of the compliance certificate.

(6) However, revocation of a compliance certificate under this section does not of
itself affect the person’s admission if he or she is already admitted.

(7) The Board must ensure that notice is given, in accordance with the National
Rules, on the Board’s website of an application for admission.

(8) Any person may object to the Board against the issue of a compliance certificate
to a particular person.

(9) The Board is not to issue a compliance certificate until after it has:

(@) given notice under subsection (7) of the application; and
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(4)

(b) afforded a reasonable opportunity for persons to object to the issue of the
certificate; and

(c) given the applicant a copy of each objection received within a reasonable
period and afforded the applicant an opportunity to respond to each such
objection within a reasonable period specified by the Board and notified to
the applicant; and

(d) considered all objections received within a reasonable period and all
responses received from the applicant within the specified period.

Conditional admission of foreign lawyers

The Board may recommend in a compliance certificate in respect of a foreign
lawyer that the foreign lawyer be admitted subject to conditions of one or more of
the following kinds:

(@) acondition limiting the period of the foreign lawyer’s admission;

(b) a condition requiring the foreign lawyer to engage in supervised legal
practice, or limiting the area of law in which the foreign lawyer may
engage in legal practice, or otherwise restricting the foreign lawyer’s
practising entitlements;

(c) a condition requiring the foreign lawyer to undertake particular academic
or practical legal training or both.

The admission of a foreign lawyer is subject to the conditions (if any)
recommended by the Board in the compliance certificate.

The Supreme Court of this jurisdiction may, after the admission of a foreign
lawyer and on the recommendation of the Board, vary or revoke a condition to
which a foreign lawyer’s admission by the Court is subject.

Without limiting the grounds on which a person’s name may be removed from
the Supreme Court roll, the Supreme Court may order the removal of a person’s
name from the Supreme Court roll for this jurisdiction for a contravention of a
condition.

Without limiting subsection (4), a contravention of a condition is capable of
constituting unsatisfactory professional conduct or professional misconduct.

Note. Section 3.3.8 (1) provides that it is a statutory condition of an Australian
practising certificate that the holder must not contravene a condition that was
imposed on the admission of the person to the Australian legal profession and
that is still in force.

Declaration of early assessment of suitability for a compliance
certificate

A person may apply to the Board for a declaration that matters disclosed by the
person will not, without more, adversely affect an assessment by the Board as to
whether the person is a fit and proper person to be admitted.

An application for a declaration must nominate the jurisdiction (the nominated
jurisdiction) where the applicant proposes to be admitted.

The Board may make the declaration applied for in relation to any or all of the
matters disclosed and specified in the declaration or may refuse to do so.

A declaration made under this section is binding on the Board unless the
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applicant failed to make a full and fair disclosure of all matters relevant to the
declaration sought.

Supreme Court roll

The Supreme Court of this jurisdiction must maintain a roll of Australian lawyers
(the Supreme Court roll) for this jurisdiction containing the names and other
relevant particulars of persons admitted by the Court, whether conditionally or
without conditions.

A person’s admission is effective from the time the person signs the Supreme
Court roll.

Removal from Supreme Court roll

The Supreme Court of this jurisdiction may order the removal of the name and
other particulars of a person from the Supreme Court roll for this jurisdiction, on
its own motion or on the recommendation of the Board or of a designated tribunal
of any jurisdiction under this Law.

A person whose name and other particulars are removed under subsection (1)
ceases to be an Australian lawyer from the time the order for removal is made.

Note. Removal of a person’s name from a Supreme Court roll results in the
person becoming a disqualified person.

Australian lawyer is officer of Supreme Court

An Australian lawyer is an officer of the Supreme Court of this jurisdiction for as
long as his or her name remains on the Supreme Court roll for any jurisdiction.

Note. It is intended that an Australian lawyer will also be an officer of federal
courts.

However, a person ceases to be an officer of the Supreme Court of this
jurisdiction if his or her name is removed from the Supreme Court roll of any
jurisdiction.

Referral of matters about compliance certificates for local advice

The Board may refer a matter to a designated body of this jurisdiction for advice
about a compliance certificate or a declaration of early assessment of suitability
for a compliance certificate, if the Board considers that it is appropriate to obtain
local advice and that the matter raises or may raise a significant issue in relation
to the suitability of the person concerned.

Subsection (1) extends to local advice about the issue, amendment or revocation
of a compliance certificate or the making of a declaration of early assessment of
suitability for a compliance certificate.

The National Rules may contain provisions about the manner in which a
designated body is to respond to a referral.

Delegation of conduct of litigation involving admission functions

The Board may delegate to a designated body or local representative the conduct
of any litigation by or against the Board that arises as a result of the exercise of
admission functions, where the jurisdiction concerned is the nominated
jurisdiction (see sections 2.2.5 and 2.2.7) or is otherwise appropriate for the
purpose.
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Right of appeal about compliance certificates

An applicant for a compliance certificate may appeal to the Supreme Court of
this jurisdiction against the refusal of the Board to issue a compliance certificate,
where this jurisdiction is specified in the application for the compliance
certificate as the nominated jurisdiction under section 2.2.5 (2).

A person for whom a compliance certificate has been issued may appeal to the
Supreme Court of this jurisdiction against the revocation of the compliance
certificate, where this jurisdiction is specified in the compliance certificate as the
nominated jurisdiction under section 2.2.5 (2).

A foreign lawyer for whom a compliance certificate has been issued
recommending that the foreign lawyer be admitted subject to any conditions
referred to in section 2.2.6 (1) may appeal to the Supreme Court of this
jurisdiction against the recommendation, where this jurisdiction is specified in
the compliance certificate as the nominated jurisdiction under section 2.2.5 (2).

The Supreme Court may make any order it considers appropriate on an appeal
under this section.

2.2.14 Right of appeal about early assessment

(1) An applicant for a declaration of early assessment of suitability for a compliance
certificate may appeal to the Supreme Court of this jurisdiction against the refusal
of the Board to make the declaration, where this jurisdiction is specified in the
application for declaration as the nominated jurisdiction under section 2.2.7 (2).

(2) The Supreme Court may make any order it considers appropriate on the appeal,
including without limitation a declaration of early assessment of suitability for a
compliance certificate.

(3) A declaration made under this section is binding on the Board unless the
applicant failed to make a full and fair disclosure of all matters relevant to the
declaration sought.

2.2.15 Provisions relating to appeals

(1) An appeal under this Division is to be by way of rehearing, and fresh evidence or
evidence in addition to or in substitution for the evidence before the Board may
be given on the appeal. The decision of the Supreme Court is taken to be a
decision of the Board.

(2) On an appeal under this section, the Supreme Court may make an order as to
costs as it thinks fit, other than an order against the Board in favour of an
applicant where the appeal was not successful.

Division 4 Miscellaneous
2.2.16 Notification of information to Board

(1) The Supreme Court of this jurisdiction must ensure that the name and other

relevant particulars of:

(a) aperson admitted by the Court; or

(b) aperson whose name is removed by the Court from the Supreme Court roll
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for this jurisdiction;

are provided to the Board as soon as practicable for the purposes of maintaining
the Australian Legal Profession Register.

The Supreme Court must ensure that the name and other relevant particulars of a
person for whom the Court has refused admission, together with a statement of its
reasons for refusal, are provided to the Board as soon as practicable.

National Rules for admission
The National Rules may make provision with respect to any aspect of admission.

Without limitation, the National Rules may make provision with respect to the
following:

(a) the prerequisites for the issue of a compliance certificate, as referred to in
section 2.2.3;

(b) the making and assessment of applications for compliance certificates and
the fee to accompany an application;

(c) theissue of compliance certificates;
(d)  conditions on admission that may be applied in the case of foreign lawyers.

The National Rules may require the disclosure of matters that may affect
consideration of the suitability of an applicant for admission, or affect
consideration of the question whether the applicant is a fit and proper person to
be admitted, including convictions that must be disclosed and those that need not
be disclosed.
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Chapter 3 Legal practice

Part 3.1 Introduction

3.1.1 Obijectives
The objectives of this Chapter are:

(a) to enable the provision of legal services through a range of business
structures; and

(b) to ensure that any particular type of business structure does not hinder a
law practice and the legal practitioners within it from complying with this
Law, the National Rules and the other professional obligations of
Australian legal practitioners; and

(c) to ensure that clients of law practices are adequately protected regardless
of the business structure through which a law practice provides legal
services; and

(d) to regulate the provision of legal services through community legal

services.
Part 3.2 Law practices—general provisions
3.2.1 Business structures

Legal services may be provided under any business structure, subject to the
provisions of this Law and the National Rules.

3.2.2 Obligations not affected by nature of business structures

(1) An Australian legal practitioner must comply with this Law, the National Rules
and his or her other professional obligations, regardless of the business structure
in which or in connection with which the practitioner provides legal services.

(2) A law practice must comply with this Law, the National Rules and its other
professional obligations, regardless of the business structure in which or in
connection with which the law practice provides legal services.

3.2.3 Relationship of Law to legislation establishing legal practice

(1) This section applies to an entity that is established by or under a law (whether or
not of this jurisdiction) with power to engage in legal practice, but is not a
company within the meaning of the Corporations Act.

(2) The provisions of this Law or the National Rules that apply to a law practice
prevail, to the extent of any inconsistency, over provisions of the legislation by or
under which the entity is established or regulated that are specified or described
in the National Rules.

3.24 Responsibilities of principals

(1) Each principal of a law practice is responsible for ensuring that reasonable steps
are taken to ensure that:
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)

(@) all legal practitioner associates of the law practice comply with their
obligations under this Law and the National Rules and their other
professional obligations; and

(b) the legal services provided by the law practice are provided in accordance
with this Law, the National Rules and other professional obligations.

A failure to uphold that responsibility is capable of constituting unsatisfactory
professional conduct or professional misconduct.

Liability of principals

If a law practice contravenes any provision of this Law or the National Rules
imposing an obligation on the law practice, each principal of the law practice is
taken to have contravened the same provision, unless the principal establishes
that:

(a) the law practice contravened the provision without the actual, imputed or
constructive knowledge of the principal; or

(b) the principal was not in a position to influence the conduct of the law
practice in relation to its contravention of the provision and it was
reasonable for the principal not to be in that position; or

(c) the principal, if in the position referred to in paragraph (b), used all due
diligence to prevent the contravention by the law practice.

A contravention of a requirement imposed on a law practice by this Law or the
National Rules is capable of constituting unsatisfactory professional conduct or
professional misconduct by each principal of the law practice.

Neither subsection (1) nor (2) affects any liability of the law practice or any other
person for the contravention.

Discharge by legal practitioner associate of obligations of law
practice

A legal practitioner associate of a law practice may, on behalf of the law practice,
discharge any obligations of the law practice under this Law or the National
Rules.

For the purposes of subsection (1), the relevant provisions of this Law and the
National Rules apply to the associate in the same way as they apply to the law
practice.

Subsection (1) does not apply to the extent that the associate is prevented by the
National Rules from taking an action referred to in that subsection.

This section does not affect any liability of a principal of the law practice.
Involvement of practitioners

Subject to the conditions of his or her Australian practising certificate, an
Australian legal practitioner is not prevented from being a partner, director,
officer or employee of a law practice merely because of one or more of the
following:

(@) the business of the law practice includes the provision of both legal
services and other services;
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)

)

)

(b) one or more other persons who are not Australian legal practitioners are
officers, partners or employees of the law practice;

(c) the practitioner shares receipts, revenue or other income from the provision
of his or her legal services with the law practice or one or more persons
who are referred to in paragraph (b).

This section does not extend to the sharing of receipts, revenue or other income
in contravention of section 3.9.3 (2).

Privileges of practitioners

An Australian legal practitioner who provides legal services in the capacity of an
officer, director, partner or employee of a law practice, or in the capacity of a
corporate legal practitioner or government legal practitioner, does not lose the
professional privileges of an Australian legal practitioner.

The law relating to client legal privilege (or other legal professional privilege) is
not excluded or otherwise affected because an Australian legal practitioner is
acting in the capacity of an officer, director, partner or employee of a law practice
or in the capacity of a corporate legal practitioner or government legal
practitioner.

Undue influence

A person must not cause or induce or attempt to cause or induce a law practice or
a legal practitioner associate of a law practice to contravene this Law, the
National Rules or other professional obligations.

Maximum criminal penalty: 100 penalty units.
National Rules

The National Rules may make provision with respect to any matter referred to in
this Part.

Australian legal practitioners

Division 1 Introduction

3.3.1 Obijectives

The objectives of this Part are:

(@) to provide a system for the grant and renewal of Australian practising
certificates to eligible and suitable persons who are already admitted to the
Australian legal profession in any jurisdiction; and

(b) to facilitate the national practice of law by ensuring that Australian legal
practitioners can engage in legal practice regardless of their home
jurisdiction.

Note. The grant of practising certificates to New Zealand lawyers and their
entitlement to practise in this jurisdiction are effected by the operation of the
Trans-Tasman Mutual Recognition Act 1997 of the Commonwealth.
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Division 2 Australian practising certificates
3.3.2 Entitlement to practise

(1) An Australian legal practitioner is entitled to engage in legal practice in this
jurisdiction.

(2) That entitlement is subject to any requirements of this Law and the National
Rules and the conditions of the practitioner’s Australian practising certificate.

3.3.3 Grant or renewal of Australian practising certificates

(1) The Board may, on application, grant or renew an Australian practising
certificate in respect of a financial year.

(2) An Australian practising certificate is subject to conditions imposed by or under
this Law or the National Rules.

(3) An Australian practising certificate ceases to be in force if the holder ceases to be
an Australian lawyer.

(4) The application must be made in this jurisdiction if the applicant reasonably
intends that this jurisdiction will be his or her principal place of practice during
the currency of the certificate or renewal applied for.

(5) The National Rules may specify the jurisdiction in which the application must be
made if the applicant does not reasonably intend to engage in legal practice in
Australia during the currency of the certificate or renewal applied for.

3.34 Prerequisites for grant or renewal of Australian practising
certificates

(1) The Board may grant or renew an Australian practising certificate only if it is
satisfied that the applicant:

(@) isan Australian lawyer; and

(b) if required by this Law to have professional indemnity insurance—has, or
will have on or before the grant or renewal, professional indemnity
insurance in accordance with this Law and the National Rules.

(2) Subject to subsection (4), the Board must not grant or renew an Australian
practising certificate if it considers that the applicant is not a fit and proper person
to hold the certificate.

(3) In considering whether a person is or is not a fit and proper person to hold an
Australian practising certificate, the Board may have regard to the matters
specified in the National Rules for the purposes of this section.

(4) A person may be considered a fit and proper person to hold an Australian
practising certificate even though the person does not satisfy the requirements for
a matter to which the Board may have regard, if the Board is satisfied that this
action is warranted in the circumstances.

Note. A person who has been refused the grant or renewal of a certificate
becomes a disqualified person.
3.35 Notification of principal place of legal practice
(1) If an Australian lawyer reasonably intends that this jurisdiction will be his or her
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principal place of practice, he or she must notify the Board of that intention:
(@) on application for the grant or renewal of an Australian practising
certificate; and
(b) except if section 3.3.6 applies to the lawyer—within 14 days after his or
her principal place of legal practice changes, if that change coincides with
the move to this jurisdiction from another jurisdiction of the permanent
office in or through which the lawyer engages in legal practice.

(2) The notification must be given to the local representative of the Board for this
jurisdiction.

(3) The Board may reject the notification if it considers that it is reasonably likely
that another jurisdiction will be the Australian lawyer’s principal place of
practice.

3.3.6 Notification of home jurisdiction by barrister when moving from
fused to non-fused jurisdiction

(1) This section applies if:

(a) this jurisdiction is a non-fused jurisdiction; and

(b) an Australian lawyer who is a barrister proposes to move his or her
permanent office in or through which he or she engages in legal practice
from a fused jurisdiction to this jurisdiction; and

(c) the lawyer proposes to engage in legal practice in this jurisdiction as or in
the manner of a barrister only.

(2) The barrister must notify the Board of his or her proposed move to this
jurisdiction by giving the notification to the local representatives of the Board for
both the fused jurisdiction and this jurisdiction.

(3) Until the Board endorses the notification under subsection (4), the barrister must
not move his or her permanent office in or through which he or she engages in
legal practice to this jurisdiction.

(4) The Board may endorse the notification, but must not do so unless the Board has
consulted the professional association for barristers in this jurisdiction about
whether or not the barrister satisfies the relevant requirements for engaging in
legal practice in this jurisdiction as or in the manner of a barrister only.

(5) Nothing in this section prevents the barrister from engaging in legal practice in
this jurisdiction if he or she is otherwise entitled to do so.

Division 3 Conditions of Australian practising certificates
3.3.7 Conditions—categories of practice and trust money
(1) An Australian practising certificate is subject to the condition, as determined by
the Board, that the holder is authorised to engage in legal practice:
(&) inone or more of the following categories:
(i)  asaprincipal of a law practice;
(if)  as an employee of a law practice;
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(iii) as a corporate legal practitioner;
(iv) asagovernment legal practitioner; or
(b) as orinthe manner of a barrister only; or

(c) as a volunteer at a community legal service, or otherwise on a pro bono
basis, only.

An Australian practising certificate is subject to a condition, as determined by the
Board, that the holder is authorised or not authorised to receive trust money.

An Australian practising certificate authorising the holder to engage in legal
practice as a principal also authorises the holder to engage in legal practice as an
employee of a law practice or a corporate legal practitioner or government legal
practitioner.

Until the Australian practising certificate concerned is renewed and subject to
any relevant conditions:

(a) an Australian practising certificate authorising the holder to engage in legal
practice as an employee of a law practice also authorises the holder to
engage in legal practice as a corporate legal practitioner or government
legal practitioner; and

(b) an Australian practising certificate authorising the holder to engage in legal
practice as a corporate legal practitioner also authorises the holder to
engage in legal practice as a government legal practitioner; and

(c) an Australian practising certificate authorising the holder to engage in legal
practice as a government legal practitioner also authorises the holder to
engage in legal practice as a corporate legal practitioner.

An Australian practising certificate also authorises the holder to provide legal
services as a volunteer at a community legal service, or otherwise on a pro bono
basis. This does not apply to the extent that the certificate is subject to a
discretionary condition that specifically prohibits, restricts or regulates the
provision of legal services at community legal services or otherwise on a pro
bono basis.

An Australian practising certificate also authorises the holder to supervise legal
practice by others. This does not apply:

(a) if the certificate is subject to a statutory or discretionary condition that the
holder must engage in supervised legal practice only; or

(b) to the extent that the certificate is subject to a discretionary condition to the
effect that the holder may not supervise legal practice by others.

Note. Section 4.4.3 provides that an Australian legal practitioner must not engage
in legal practice in this jurisdiction unless the practitioner holds or is covered by a
complying policy of professional indemnity insurance.

Statutory conditions—to comply with admission conditions and to
hold only one practising certificate

It is a statutory condition of an Australian practising certificate that the holder
must not contravene a condition that was imposed on the admission of the person
to the Australian legal profession (including that condition as varied after
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admission) and that is still in force.

(2) It is a statutory condition of an Australian practising certificate that the holder
must not apply for or hold another Australian practising certificate that would be
in force concurrently with the first certificate.

3.3.9 Statutory condition—to engage in supervised legal practice

(1) It is a statutory condition of an Australian practising certificate that the holder
must engage in supervised legal practice only, until:

(@) if the holder completed practical legal training principally under the
supervision of an Australian lawyer to qualify for admission to the
Australian legal profession—a period or periods equivalent to 18 months
of supervised legal practice; or

(b) if the holder completed other practical legal training to qualify for
admission to the Australian legal profession—a period or periods
equivalent to 2 years of supervised legal practice.

(2) The National Rules may specify the method or a method of determining any such
period or periods.

(3) The statutory condition does not apply to an Australian practising certificate with
a condition that the holder is authorised to engage in legal practice as or in the
manner of a barrister only.

(4) The Board may:

(a) exempt a person or class of persons from the statutory condition; or

(b) reduce a period referred to in the statutory condition for a person or class
of persons;

if satisfied that the person or persons do not need to be supervised or need to be

supervised only for a shorter period, having regard to the length and nature of any
legal practice previously engaged in by the person or persons.

(5) The exemption may be given unconditionally or subject to such conditions as the
Board thinks appropriate.

3.3.10 Statutory condition—barrister to undertake reading program

(1) It is a statutory condition of an Australian practising certificate with a condition
that the holder is authorised to engage in legal practice as or in the manner of a
barrister only that the holder must:

(a) undertake and complete to the satisfaction of the Board a reading program
(whether full-time or otherwise) specified in the National Rules or
otherwise approved by the Board; and

(b) read for a period specified in the National Rules or otherwise approved by
the Board with a barrister (the supervising barrister) who is:

(i) of aclass or description specified in the National Rules or otherwise
approved by the Board; and
(i)  chosen by the holder; and

(¢) comply with such requirements specified in the National Rules or

otherwise approved by the Board as will enable the supervising barrister, at
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the end of that period, to certify to the Board that the holder is fit to
practise as or in the manner of a barrister without restriction.

The Board may impose a discretionary condition limiting the practising rights of
a barrister referred to in subsection (1) until the statutory condition is complied
with.

The statutory condition, once satisfied, does not have to be complied with again
unless the Board otherwise directs.

The Board may exempt a person or class of persons from the statutory condition.

The exemption may be given unconditionally or subject to such conditions as the
Board thinks appropriate.

Statutory condition—to notify certain events

It is a statutory condition of an Australian practising certificate that the holder
must notify the Board in writing within 7 days that:

(a) the holder has been charged with or convicted of a serious offence, a tax
offence or an offence specified in the National Rules for the purposes of
this section; or

(b) abankruptcy-related event has occurred in relation to the holder; or

(c) the holder has become the subject of disciplinary proceedings as a lawyer
in a foreign country.

The National Rules may specify circumstances in which a notice need not be
given under subsection (1).

Subsection (1) does not apply to an offence to which section 3.5.14 applies.

Note. Section 3.5.16 provides notification procedures for the automatic show
cause events for holders of Australian practising certificates.

Statutory condition—continuing professional development

It is a statutory condition of an Australian practising certificate that the holder
must comply with the applicable requirements of the Continuing Professional
Development Rules.

Discretionary conditions

The Board may impose discretionary conditions on an Australian practising
certificate in accordance with the National Rules, but those conditions must be of
a kind permitted by this Law or specified or described in the National Rules for
the purposes of this section.

Discretionary conditions may be imposed on an Australian practising certificate
at its grant or renewal or during its currency and must be reasonable and relevant.

Compliance with conditions

The holder of an Australian practising certificate must comply with the
conditions of the certificate.

Maximum civil penalty: 100 penalty units.
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Physical alteration or substitution of varied certificate

The Board may physically alter a certificate, or issue a substitute certificate, to
reflect a variation of the certificate under this Law, but the operation of the
variation is not affected if the Board does neither.

National Rules for Australian practising certificates and associated
matters

The National Rules may make provision with respect to the following:

(a) any aspect of Australian practising certificates, including their grant and
renewal and the imposition of conditions including conditions restricting
practising entitlements;

(b)  without limiting paragraph (a):

(i) applications for the grant or renewal of Australian practising
certificates, including the disclosure of matters relevant to an
applicant’s eligibility and suitability; and

(it)  the refusal of applications for the grant or renewal of Australian
practising certificates; and

(iii)  fees for the grant or renewal of Australian practising certificates.

Note. Fees for Australian practising certificates may be fixed by or under
jurisdictional legislation.

Foreign lawyers

1 Introduction

Objective

The objective of this Part is to encourage and facilitate the internationalisation of
legal services by providing a framework for the regulation of the practice of
foreign law in Australia by foreign lawyers as a recognised aspect of legal
practice in Australia.

This Part does not apply to Australian legal practitioners

This Part does not apply to an Australian legal practitioner (including an
Australian legal practitioner who is also a foreign lawyer), except as expressly
provided.

2 Limited practice without registration

Practice of foreign law without registration but for limited periods

A foreign lawyer may, subject to this Law, practise foreign law in this
jurisdiction without having to hold a current Australian registration certificate:

(a)  during one or more periods that do not in aggregate exceed 90 days in any
period of 12 months; or

Legal Profession National Law 32

15/12/2010

COAG draft



Chapter 3

Legal practice

Part 3.4 Foreign lawyers
Division 3 Registration
Section 3.4.4
(b) during any period during which any restriction under the Migration Act
1958 of the Commonwealth has the effect of limiting the period during
which work may be done, or business transacted, by the foreign lawyer in
Australia.
(2) Subsection (1) does not apply to a foreign lawyer:
(@) who maintains an office in this jurisdiction for the purpose of practising
foreign law in Australia; or
(b) who is a partner, director or other principal of a law practice in this
jurisdiction; or
(¢) whose Australian registration certificate has been cancelled and he or she
has not subsequently been granted an Australian registration certificate; or
(d)  while his or her Australian registration certificate is suspended.
(3) A foreign lawyer who does not hold a current Australian registration certificate
must not:
(@) maintain an office in this jurisdiction for the purpose of practising foreign
law in this jurisdiction; or
(b) practise foreign law in this jurisdiction as a partner, director or other
principal of a law practice .
Maximum criminal penalty: 250 penalty units.
Division 3 Registration
344 Entitlement to practise
(1) An Australian-registered foreign lawyer is entitled to practise foreign law in this
jurisdiction.
(2) That entitlement is subject to any requirements of this Law and the National
Rules and the conditions of the lawyer’s Australian registration certificate.
3.45 Grant or renewal of Australian registration certificates
(1) The Board may, on application, grant or renew an Australian registration
certificate in respect of a financial year.
(2) An Australian registration certificate is subject to conditions imposed by or under
this Law or the National Rules.
(3) The Board must grant an Australian registration certificate to a person applying
for it if the Board is satisfied that:
(@) the person is an individual aged 18 years or over; and
(b) the person is registered or authorised to engage in legal practice in one or
more foreign countries with an effective system of legal practice regulation
and is not an Australian legal practitioner; and
(c) the person demonstrates an intention to engage in legal practice in
Australia within a reasonable period after registration; and
(d) the person is not subject to any special conditions or undertakings
concerning his or her engagement in legal practice as a result of criminal,
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civil or disciplinary proceedings in Australia or a foreign country that
would make registration inappropriate; and

(e) the person is not the subject of disciplinary proceedings in Australia or a
foreign country (including any preliminary investigations or action that
might lead to disciplinary proceedings) in his or her capacity as:

(i) aforeign lawyer; or
(i)  an Australian-registered foreign lawyer; or
(iii) an Australian lawyer; and

(f)  the person’s registration or authorisation is not cancelled or currently
suspended in any place as a result of disciplinary action; and

(g) the person is not otherwise personally prohibited from engaging in legal
practice in any place or bound by any undertaking not to engage in legal
practice in any place as a result of criminal, civil or disciplinary
proceedings in any place; and

(h)  the person satisfies any other requirements of the National Rules.

(4) The Board may refuse to grant or renew an Australian registration certificate on
any ground specified in the National Rules for the purposes of this section.

(5) Residence or domicile in Australia is not a prerequisite for or a factor in
entitlement to the grant or renewal of an Australian registration certificate.

(6) The Board:

(@ may make such enquiries as it thinks fit of any foreign registration
authority for the purposes of determining whether to be satisfied as to the
matters referred to in subsection (3); and

(b) may consider any other matters, not inconsistent with this Law, that the
Board considers relevant.

(7) A foreign lawyer is registered as a foreign lawyer on being granted an Australian
registration certificate, and ceases to be registered when the foreign lawyer no
longer holds an Australian registration certificate.

Note. A person who is granted an Australian registration certificate becomes an

Australian-registered foreign lawyer.

3.4.6 Notification of principal place of legal practice

(1) If an applicant for or holder of an Australian registration certificate reasonably
intends that this jurisdiction will be his or her principal place of practice, he or
she must notify the Board of that intention:

(@) on application for the grant or renewal of an Australian registration
certificate; and

(b)  within 14 days after his or her principal place of legal practice changes, if
that change coincides with the move to this jurisdiction from another
jurisdiction of the permanent office in or through which the holder engages
in legal practice.

(2) The Board may reject the notification if it considers that it is reasonably likely
that another jurisdiction will be the person’s principal place of practice.
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Division 4 Conditions of Australian registration certificates

3.4.7 Conditions—trust money
An Australian registration certificate is subject to a condition, as determined by
the Board, that the holder is authorised or not authorised to receive trust money.

3.4.8 Statutory condition—to hold only one Australian registration
certificate

It is a statutory condition of an Australian registration certificate that the holder

must not apply for or hold another Australian registration certificate that would

be in force concurrently with the first certificate.
3.4.9 Statutory condition—to notify certain events
(1) It is a statutory condition of an Australian registration certificate that the holder
must notify the Board in writing within 7 days that:

(a) the holder has been charged with or convicted of a serious offence, a tax
offence or an offence specified in the National Rules for the purposes of
this section; or

(b) abankruptcy-related event has occurred in relation to the holder; or

(c) the holder is the subject of disciplinary proceedings, or other disciplinary
action, as a lawyer in a foreign country.

(2) The National Rules may specify circumstances in which notification is not
required.
3.4.10 Discretionary conditions
(1) The Board may impose discretionary conditions on an Australian registration
certificate in accordance with the National Rules, but those conditions must be of

a kind specified or described in the National Rules for the purposes of this

section.

(2) Discretionary conditions may be imposed on an Australian registration certificate
at its grant or renewal or during its currency and must be reasonable and relevant.

(3) Without limitation, a discretionary condition may require the holder to engage in
the practice of foreign law under specified supervision or restrict the foreign
lawyer’s practising entitlements.

(4) The Board must include details of discretionary conditions imposed on a foreign
lawyer’s Australian registration certificate in the Australian Legal Profession

Register.

3.4.11 Compliance with conditions
The holder of an Australian registration certificate must comply with the
conditions of the certificate.
Division 5 Scope and form of practice
3.4.12 Scope of practice
(1) This section applies to:
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)

©)

(4)

(a) aforeign lawyer who is practising foreign law under Division 2; or
(b) an Australian-registered foreign lawyer.
The foreign lawyer may provide only the following legal services in Australia:

(a) doing work, or transacting business, concerning the law of a foreign
country where the lawyer is registered or authorised by the foreign
registration authority for the country;

(b) legal services (including appearances) in relation to proceedings before
bodies other than courts, being proceedings in which the body concerned is
not required to apply the rules of evidence and in which knowledge of the
foreign law of a country referred to in paragraph (a) is considered by the
Board to be essential,

(c) legal services in relation to arbitration proceedings or conciliation,
mediation and other forms of consensual dispute resolution;

(d) legal services of a kind specified in the National Rules for the purposes of
this section.

Nothing in this Law authorises the foreign lawyer:
(a) to practise Australian law in Australia; or

(b) to appear in any court, except on the lawyer’s own behalf or as permitted
by the National Rules.

Despite subsection (3), the foreign lawyer may advise on the effect of an
Australian law if:

(a) the giving of advice on Australian law is necessarily incidental to the
practice of foreign law; and

(b) the advice is expressly based on advice given on the Australian law by an
Australian legal practitioner who is not an employee of the foreign lawyer.

3.4.13 Form of practice
(1) An Australian-registered foreign lawyer may (subject to any conditions attaching
to the foreign lawyer’s Australian registration certificate) practise foreign law:
(@)  on the foreign lawyer’s own account; or
(b) asa partnerin a law firm; or
(c) as a volunteer at a community legal service or otherwise on a pro bono
basis; or
(d) as a partner, director, officer or employee of an incorporated legal practice
or unincorporated legal practice; or
(e) asanemployee of a law practice; or
(f)  as an employee of an Australian-registered foreign lawyer.
(2) This section does not entitle the Australian-registered foreign lawyer to practise
Australian law in this jurisdiction.
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Miscellaneous

National Rules for foreign lawyers

The National Rules may make provision with respect to the following:

(a) any aspect of Australian registration certificates, including their grant and
renewal and the imposition of conditions including conditions restricting
practising entitlements;

(b)  without limiting paragraph (a):

(i) applications for the grant or renewal of Australian registration
certificates, including the disclosure of matters relevant to an
applicant’s eligibility and suitability for the grant or renewal of
Australian registration certificates; and

(i)  the refusal of applications for Australian registration certificates;
and

(iii)  fees for the grant or renewal of Australian registration certificates;
and

(iv) the imposition of conditions on Australian registration certificates;

(c) the conduct of the practice of foreign law in Australia by foreign lawyers.

Refusal, variation, suspension and cancellation
of certificates

1 Introduction

Objectives

The objectives of this Part are:

(@)

(b)

to provide procedures for the variation, suspension or cancellation of
Australian practising certificates and Australian registration certificates;
and

to provide show cause procedures for certain events or matters relating to
the grant, renewal or continued holding of Australian practising certificates
and Australian registration certificates.

Note. The refusal, suspension or cancellation of a person’s Australian practising
certificate results in the person becoming a disqualified person.

3.5.2 References to certificate
The term certificate in this Part refers to an Australian practising certificate or an
Australian registration certificate.
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Division 2 Variation, suspension or cancellation of

certificates
3.5.3 Variation, suspension or cancellation for minor matters, or at
reguest or with concurrence

(1) The Board may vary a certificate for a formal or clerical reason or in another way
that does not adversely affect the holder’s interests.

(2) The Board may vary, suspend or cancel a certificate at the request of or with the
concurrence of the holder.

3.54 Variation, suspension or cancellation at direction of tribunal

The Board must vary, suspend or cancel a certificate at the direction of the
designated tribunal under section 5.4.8.

355 Variation, suspension or cancellation under Division 3 or 4
The Board may vary, suspend or cancel a certificate in accordance with:
(a) Division 3 on a ground referred to in that Division; or

(b) Division 4 in relation to an automatic show cause event or a designated
show cause event.

3.5.6 Immediate variation or suspension before or during consideration of
proposed action

(1) This section applies if the Board is considering whether to start, continue or
complete action under this Part in relation to a certificate and the Board considers
it necessary in the public interest to vary or suspend the certificate immediately.

(2) The Board may immediately vary or suspend the certificate, by written notice
given to the holder, until the earlier of the following:

(@) the time at which the Board informs the holder of the Board’s decision
under this Part;

(b) the end of the period of 56 days after the notice is given to the holder under
this section.

(3) The holder may make written representations to the Board about the variation or
suspension, and the Board must consider the representations.

(4) The Board may at any time revoke a condition imposed by the variation under
this section, whether or not in response to any written representations made to it
by the holder.

3.5.7 Lifting of suspension and renewal during suspension

(1) The Board may lift the suspension of a certificate imposed under this Part at any
time, whether or not in response to any written representations made to it by the
holder, but must not do so inconsistently with an order of the designated tribunal
in a case where the suspension was imposed at the direction of the designated
tribunal.

(2) The Board may renew a certificate while it is suspended under this Part if the end
of the period of its currency is imminent, but the renewed certificate remains
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suspended until it is cancelled or the suspension is lifted.
3.5.8 Matters involving convictions
(1) If a certificate is varied, suspended or cancelled under this Part because the
holder has been convicted of an offence, the Supreme Court may, on the
application of the holder, order that decision be stayed until:
(a) the end of the time to appeal against the conviction; and
(b) if an appeal is made against the conviction—the appeal is finally decided,
lapses or otherwise ends.
The variation, suspension or cancellation does not have effect during any period
in respect of which the stay is in force.
(2) If a certificate is varied, suspended or cancelled under this Part because the
holder has been convicted of an offence and the conviction is quashed:
(a) the variation or suspension ceases to have effect when the conviction is
quashed; or
(b) the cancellation ceases to have effect when the conviction is quashed and
the certificate is restored as if it had merely been suspended.
3.5.9 Notice to be given
The Board must give written notice of any variation, suspension or cancellation
of a certificate to the holder or former holder, except where he or she has died.
Division 3 Variation, suspension or cancellation on specific
grounds
3.5.10 Grounds for action under this Division
(1) The Board may vary, suspend or cancel a certificate under this Division on the
ground that:
(@) the holder has contravened a condition of the certificate; or
(b) the holder has failed without reasonable excuse to comply with a
requirement under Chapter 7 made in connection with an investigation of
the holder in connection with this Chapter or has committed an offence
under Chapter 7 in connection with any such investigation; or
(c) the Commissioner has made a recommendation to that effect under section
5.2.14; or
(d) the designated tribunal has made a recommendation to that effect under
section 5.4.8; or
(e) in the case of an Australian practising certificate—the Board reasonably
believes that the holder is unable to fulfil the inherent requirements of an
Australian legal practitioner.
Note. Section 4.5.9 empowers the Board to suspend an Australian practising
certificate or Australian registration certificate for failure to pay an annual
contribution or a levy.
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3.5.12

(2)

©)

(4)

The Board may vary or suspend a certificate under this Division (if it considers it
appropriate to do so having regard to the seriousness of the offence concerned
and to the public interest) on the ground that the holder has been charged with a
serious offence, a tax offence or an offence specified in the National Rules for the
purposes of this section and:

(a) the charge has not been determined; or

(b)  the holder has been convicted of the offence but proceedings taken or
likely to be taken before the designated tribunal in relation to the offence
have not been concluded.

The variation or suspension referred to in subsection (2) has effect until the
earliest of the following occurs:

(a) the Board revokes it;
(b) the end of the period specified by the Board,;

(c) if the holder is convicted of the offence—28 days after the day of the
conviction;

(d) if the charge is dismissed—the day of the dismissal.

Without limiting the powers of either national authority, the Commissioner may
recommend to the Board that it consider whether the holder of an Australian
practising certificate is, or may be, unable to fulfil the inherent requirements of
an Australian legal practitioner (as referred to in subsection (1) (e)).

Board to give notice before acting under this Division

If the Board considers that a certificate should be varied, suspended or cancelled

on a ground specified in section 3.5.10, the Board must give the holder notice in

writing:

(a) stating that it proposes to take that action and the ground or grounds for the
proposed action; and

(b) if it proposes to vary or suspend the certificate, stating the proposed
variation or period of suspension, as the cases requires; and

(c) inviting the holder to respond in writing to the Board within a specified
period (not being less than 7 days nor more than 28 days after the notice is
given) as to why the proposed action should not be taken.

Action taken after giving notice
If the Board:

(@) has given notice under section 3.5.11 to the holder of a certificate of its
proposed action; and

(b)  the time specified in the notice for a response from the holder has expired;

the Board may, after considering any response made by the holder, by notice in
writing given to the holder, take the proposed action or, alternatively (if the
proposed action was cancellation) suspend the certificate for a period specified in
the notice.
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Division 4 Show cause procedure for refusal, variation,

suspension or cancellation of certificates

Subdivision 1 Preliminary

3.5.13

Show cause events
Show cause events are of two kinds, as follows:
(a) automatic show cause events;

(b)  designated show cause events.

Subdivision 2 Automatic show cause events

3.5.14 Nature of automatic show cause events

An automatic show cause event is an event that occurred in relation to a person

who is an applicant for or the holder of a certificate and that is one of the

following:
(a) abankruptcy-related event;
(b)  his or her conviction for a serious offence or a tax offence, whether or not:
(i)  the offence was committed while he or she was engaging in legal
practice as an Australian legal practitioner or was practising foreign
law as an Australian-registered foreign lawyer; or

(i)  other persons are prohibited from disclosing the identity of the
offender;

(c) an event of a kind specified in the National Rules for the purposes of this
section.

3.5.15 Automatic show cause events—applicants
(1) This section applies if an automatic show cause event has occurred at any time in
relation to an applicant for the grant or renewal of a certificate.
(2) As part of the application, the applicant must provide to the Board a statement:

(a) about the show cause event; and

(b) explaining why, despite the show cause event, the applicant considers
himself or herself to be a fit and proper person to hold a certificate.

(3) However, the applicant need not provide a statement under subsection (2) if:

(a) the applicant (as a previous applicant for a compliance certificate) has
previously provided to the Board adequate details of the show cause event;
or

(b) the applicant (as a previous applicant for the grant or renewal of a
certificate) has previously provided to the Board a statement under this
Part explaining why, despite the show cause event, he or she considers
himself or herself to be a fit and proper person to hold a certificate.
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3.5.16 Automatic show cause events—holders

(1) This section applies to an automatic show cause event that occurs in relation to
the holder of a certificate.

(2) The holder must, in accordance with subsection (3), give the Board:
(a) awritten notice stating that the show cause event occurred; and

(b) a written statement explaining why, despite the show cause event, the
holder considers himself or herself to be a fit and proper person to hold a
certificate.

(3) The holder must give the Board:
(a) the notice within 7 days after the show cause event occurred; and

(b) the statement within 28 days after the show cause event occurred or a
longer period allowed by the Board (not exceeding the maximum period
specified in the National Rules) on application made by the holder within
the applicable period.

(4) The Board may nevertheless accept a statement received out of time.
3.5.17 Automatic show cause events—action by Board

(1) If the applicant or holder gives a statement required by this Subdivision, the
Board must investigate and determine whether the person concerned is a fit and
proper person to hold a certificate.

(2) The Board may vary, suspend or cancel, or may refuse to renew, a certificate if
the applicant or holder:

(a) fails to provide a statement as required by this Subdivision; or

(b)  has provided a statement in accordance with this Subdivision but the Board
does not consider that the applicant or holder has shown in the statement
that, despite the show cause event, he or she is a fit and proper person to
hold a certificate (or can be considered such a fit and proper person if the
Board is satisfied that doing so is warranted in the circumstances); or

(c) has failed without reasonable excuse to comply with a requirement under
Chapter 7 made in connection with an investigation of the show cause
event concerned or has committed an offence under that Chapter in
connection with any such investigation.

(3) If the Board determines that the applicant or holder is such a fit and proper
person (or can be considered such a fit and proper person if the Board is satisfied
that doing so is warranted in the circumstances)—it must take no further action in
relation to the show cause event but may impose a discretionary condition that it
considers appropriate in the circumstances.

(4) Ininvestigating and determining a matter under this section, the Board:

(a) is not limited to investigating and making its determination on the basis of
just the automatic show cause event concerned; and

(b) may have regard to the facts and circumstances that surround, arise in
connection with, relate to or give rise to the automatic show cause event
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Subdivision 3 Designated show cause events

3.5.18

3.5.19

3.5.20

()

)
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Nature of designated show cause events
A designated show cause event is service of a notice on a holder of a certificate:
(@) alleging:

(i) in the case of a holder of an Australian practising certificate—that
the holder has engaged in legal practice outside the terms of a
condition restricting his or her practising entitlements; or

(if)  in the case of a holder of an Australian registration certificate—that
the holder has provided legal services not permitted by or under this
Law; or

(iii) in the case of a holder of an Australian practising certificate who is
required to have professional indemnity insurance—that the holder
does not have, or no longer has, professional indemnity insurance
that complies with this Law in relation to the certificate; or

(iv) a matter of a kind specified in the National Rules for the purposes of
this section; and

(b)  requiring the holder to provide a statement showing cause why the Board
should not take action, specified in the notice, to vary, suspend or cancel
the certificate.

Designated show cause events—holders

The holder of a certificate in relation to whom a designated show cause event
occurs must, in accordance with subsection (2), give the Board a written
statement explaining why, despite the show cause event, the holder considers
himself or herself to be a fit and proper person to hold a certificate.

The holder must give the Board the statement within 28 days after service of the
notice of the designated show cause event or a longer period allowed by the
Board (not exceeding the maximum period specified in the National Rules) on
application made by the holder within that period of 28 days.

The Board may nevertheless accept a statement received out of time.
Designated show cause events—action by Board

If the holder provides a statement required by this Subdivision, the Board must
investigate and determine whether the person concerned is a fit and proper person
to hold a certificate.

The Board may vary, suspend or cancel, or may refuse to renew, a certificate if
the holder:

(a) fails to provide a statement as required by this Subdivision; or

(b) has provided a statement in accordance with this Subdivision but the Board
does not consider that the holder has shown in the statement that, despite
the show cause event, he or she is a fit and proper person to hold a
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certificate (or can be considered such a fit and proper person if the Board is
satisfied that doing so is warranted in the circumstances); or

(c) has failed without reasonable excuse to comply with a requirement under
Chapter 7 made in connection with an investigation of the show cause
event concerned or has committed an offence under that Chapter in
connection with any such investigation.

(a) the Board determines that the person is such a fit and proper person (or can
be considered such a fit and proper person if the Board is satisfied that
doing so is warranted in the circumstances)—it must take no further action
in relation to the show cause event but may impose a discretionary
condition that it considers appropriate in the circumstances; or

(b) the Board determines that the person is not such a fit and proper person (or
cannot be so considered such a fit and proper person)—it may take the
action specified in the notice referred to in section 3.5.18 or take less
onerous action that the Board considers appropriate.

In investigating and determining a matter under this section, the Board:

(a) is not limited to investigating and making its determination on the basis of
just the designated show cause event concerned; and

(b) may have regard to the facts and circumstances that surround, arise in
connection with, relate to or give rise to the designated show cause event
concerned.

The Board is not to deal with a matter under this section if the matter has
previously been the subject of investigation and determination under this Law
unless the Board is satisfied there are exceptional circumstances for doing so.

Division 5 Miscellaneous

3521

Events or matters occurring before admission or registration

If an event or matter occurred before a person was first admitted to the Australian
legal profession or first registered as a foreign lawyer, the Board may decide to
take no action under this Part in connection with the event or matter if:

(a) the person disclosed the event or matter to the Board in an application for a
compliance certificate or for a declaration of early assessment of suitability
for a compliance certificate or in his or her first application for an
Australian registration certificate; or

(b) the Board is satisfied there are exceptional circumstances for doing so.

3.5.22 Restriction on making further applications
(1) If the Board refuses to grant or renew or cancels a certificate under this Part, the
Board may also decide that the person concerned is not entitled to apply for a
certificate for a specified period not exceeding 5 years.
(2) That person is accordingly not entitled to apply for a certificate during that
period.
(3) The Board must give the person concerned written notice of the Board’s decision
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under this section.
3.5.23 Consideration and investigation of applicants or holders

(1) In considering whether or not to grant, renew, vary, suspend or cancel a
certificate, the Board may, by notice to the applicant or holder, require the
applicant or holder:

(a) to give it specified documents or information; or

(b) to be medically examined by a medical practitioner nominated by the
Board; or

() to provide a report from a Commissioner of Police as to whether the
applicant or holder has been convicted or found guilty of an offence in
Australia; or

(d) to co-operate with any inquiries by the Board that it considers appropriate.

(2) A failure to comply with a notice under subsection (1) by the date specified in the
notice and in the way required by the notice is a ground for making an adverse
decision in relation to the action being considered by the Board.

3.5.24 Deferral of action or temporary renewal for limited purposes

The Board may, at its discretion, for the purpose of enabling the proper
arrangement of the affairs of the holder of a certificate who is the subject of
action or proposed action under this Part, defer taking the action, or renew the
certificate, for such period as the Board considers necessary to achieve that
purpose.

3.5.25 Relationship of this Part with Chapter 5

(1) Nothing in this Part prevents a matter to which this Part relates from being dealt
with under Chapter 5, whether or not it is being, or has already been, dealt with
under this Part.

(2) Without limitation, a matter to which this Part relates may be made the subject of
a complaint and dealt with under Chapter 5 even if adverse action has been taken
under this Part against the Australian legal practitioner or Australian-registered
foreign lawyer concerned.

3.5.26 National Rules

The National Rules may make provision with respect to the variation, suspension
or cancellation of certificates, the show cause procedure under this Part and any
other matter relating to this Part.

Part 3.6 Appeal or review about certificates

3.6.1 Objective

The objective of this Part is to provide a right to appeal against or to seek a
review of certain decisions of the Board in relation to Australian practising
certificates and Australian registration certificates.

3.6.2 Right of appeal or review about Australian practising certificates

(1) An applicant for or the holder of an Australian practising certificate may, in
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accordance with applicable jurisdictional legislation, appeal to the designated

tribunal of this jurisdiction against, or seek a review by that tribunal of, any of the

following decisions of the Board under this Chapter made by a local
representative of the Board for this jurisdiction:

(a) adecision to refuse to grant or renew the Australian practising certificate;

(b) a decision to vary, suspend or cancel the Australian practising certificate
or, without limitation, to impose a condition on the Australian practising
certificate;

(c) adecision that a person is not entitled to apply for an Australian practising
certificate for a specified period (see section 3.5.22).

(2) An appeal or review under this section may be made to review the merits of the
decision concerned.

(3) The designated tribunal may make any order it considers appropriate on an
appeal or review under this section, including any of the following orders:

(@) an order directing the Board to grant, or to refuse to grant, an application
for an Australian practising certificate;

(b) an order directing the Board to suspend for a specified period or cancel an
Australian practising certificate, or to reinstate an Australian practising
certificate that has been suspended or cancelled;

(c) an order that an applicant or holder is not entitled to apply for the grant of
an Australian practising certificate for a specified period not exceeding 5
years;

(d) an order directing the Board to vary an Australian practising certificate in
the manner specified by the designated tribunal.

(4) Except to the extent (if any) that may be ordered by the designated tribunal, the
lodging of an appeal or application for review under this section does not stay the
effect of the refusal, variation, suspension or cancellation concerned.

(5) The designated tribunal may not order the imposition of conditions on an
Australian practising certificate without first taking submissions from the Board.

(6) In proceedings on an appeal or review under this section, fresh evidence, or
evidence in addition to or in substitution for matters considered by the Board,
may be given.

(7) In proceedings on an appeal or review under this section in which the question of
whether a person is a fit and proper person to hold an Australian practising
certificate is at issue:

(a) the onus of establishing that a person is a fit and proper person to hold an
Australian practising certificate is on the person asserting that fact; and

(b) it is to be presumed in the absence of evidence to the contrary that any
statement of facts in the reasons of the Board for the decision concerned is
a correct statement of the facts in the matter; and

() adocument that appears to be a document issued for the purposes of or in
connection with any application, proceedings or other matter arising under
the Bankruptcy Act is admissible in the proceedings and is evidence of the
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3.6.3
(1)

)
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(4)
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(6)
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3.7.1

matters stated in the document.

The Board is to give effect to any order of the designated tribunal under this
section.

Note. Jurisdictional legislation may provide a right of appeal against or a right of
review of the designated tribunal’s decision.

Right of appeal or review about Australian registration certificates

An applicant for or the holder of an Australian registration certificate whose
home jurisdiction is this jurisdiction may, in accordance with applicable
jurisdictional legislation, appeal to the designated tribunal of this jurisdiction
against, or seek a review by that tribunal of, any of the following decisions of the
Board under this Chapter:

(a) adecision to refuse to grant or renew the Australian registration certificate;
(b) adecision to vary, suspend or cancel the Australian registration certificate;

(c) a decision that a person is not entitled to apply for an Australian
registration certificate for a specified period (see section 3.5.22).

An appeal or review under this section may be made to review the merits of the
decision concerned.

The designated tribunal may make any order it considers appropriate on the
appeal or review.

Except to the extent (if any) that may be ordered by the designated tribunal, the
lodging of an appeal or application for review does not stay the effect of the
refusal, variation, suspension or cancellation concerned.

The designated tribunal may not order the imposition of conditions on an
Australian registration certificate without first taking submissions from the
Board.

In proceedings on an appeal or review under this section, fresh evidence, or
evidence in addition to or in substitution for matters considered by the Board,
may be given.

The Board is to give effect to any order of the designated tribunal under this
section.

Note. Jurisdictional legislation may provide a right of appeal against or a right of
review of the designated tribunal’s decision.

Incorporated and unincorporated legal
practices

1 General

Application of this Division

This Division applies to a law practice that is an incorporated legal practice or an
unincorporated legal practice.
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3.7.2 Services that may be provided
A law practice to which this Division applies is entitled to engage in legal
practice in this jurisdiction, and may also provide other services.

3.7.3 Notice of intention to engage in or terminate legal practice

(1) If an entity intends to engage in legal practice in this jurisdiction as a law practice
to which this Division applies, it must give the Board a notice of that intention
within the period specified in the National Rules.

(2) An entity must not engage in legal practice in this jurisdiction as a law practice to
which this Division applies if it has not given the Board the notice required under
subsection (1).

Maximum civil penalty: 50 penalty units.

(3) If alaw practice to which this Division applies ceases to engage in legal practice
in this jurisdiction, it must give the Board a notice of that fact within the period
specified in the National Rules.

Maximum civil penalty: 50 penalty units.

(4) The National Rules may make provision for determining whether and when an
entity ceases to engage in legal practice in this jurisdiction.

(5) To be effective, a notice under this section must comply with and be given in
accordance with the National Rules. In particular, the National Rules may:

(a)  specify the period within which a notice must be given; and
(b) provide for a notice to be given on behalf of an entity.

(6) A notice given by an entity under subsection (1) operates until it gives notice

under subsection (3).

3.74 Principals
A law practice to which this Division applies must have at least one authorised
principal.

3.75 Law practice without principal

(1) A law practice to which this Division applies contravenes this section if it does
not have any authorised principals for a period exceeding 7 days.
Maximum civil penalty: 50 penalty units.

(2) If a law practice to which this Division applies ceases to have any authorised
principals, the law practice must notify the Board of that fact within 7 days.
Maximum civil penalty: 50 penalty units.

(3) A law practice to which this Division applies must not provide legal services in
this jurisdiction during any period it is non-compliant with relevant requirements
under this section.

Maximum criminal penalty: 250 penalty units.

(4) A law practice to which this Division applies that contravenes subsection (1) is
taken to be non-compliant with relevant requirements under this section for the
period from the end of the period of 7 days until it has at least one authorised
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principal.

(5) The Board may, if it thinks it appropriate, appoint an Australian legal practitioner
who is an employee of the law practice or another person nominated by the
Board, in the absence of an authorised principal, to exercise the responsibilities of
a principal under this Law.

Note. Section 3.2.4 provides for the responsibilities of each principal of a law

practice.

(6) An Australian legal practitioner is not eligible to be appointed under this section
unless the practitioner is an authorised principal.

(7) The appointment under this section of a person to exercise functions of an
authorised principal does not, for any other purpose, confer or impose on the
person any of the other functions of a principal of the law practice.

(8) A law practice does not contravene subsection (1) during any period during
which a person holds an appointment under this section in relation to the law
practice.

3.7.6 Disclosure obligations

(1) This section applies if a person engages a law practice to which this Division
applies to provide services that the person might reasonably assume to be legal
services and the law practice provides both legal services and other services.

(2) The law practice must, in accordance with the National Rules, make a disclosure
to the person informing the person:

(@)  whether the services are legal services; and

(b) of any other matters specified in the National Rules for the purposes of this
section.

(3) If a proper disclosure has not been made under this section, the standard of care
owed by the law practice in respect of the service is the standard that would be
applicable if the service were a legal service that had been provided by an
Australian legal practitioner.

Division 2 Provisions applying to incorporated legal
practices only
3.7.7 External administration proceedings under Corporations Act or
other legislation

(1) This section applies to:

(a)  proceedings in any court under Chapter 5 of the Corporations Act relating
to a corporation that is or was an incorporated legal practice and that is or
was in the process of becoming an externally-administered corporation
under that Act; or

(b) proceedings in any court under other legislation for the external
administration (however expressed) of an incorporated legal practice.

(2) The Board or the Commissioner or both are entitled to intervene in the
proceedings, unless the court determines that the proceedings do not concern or
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@)

(4)
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3.7.8

()

()

@)

(4)

®)

(6)

(7)

affect the provision of legal services by the incorporated legal practice.

The court may, when exercising its jurisdiction in the proceedings, have regard to
the interests of the clients of the incorporated legal practice who have been or are
to be provided with legal services by the law practice.

Subsection (3) does not authorise the court to make any decision that is contrary
to a specific provision of:

(@) in relation to proceedings referred to in subsection (1) (a)—the
Corporations Act; or

(b) in relation to proceedings referred to in subsection (1) (b)—any legislation
applicable to the incorporated legal practice.

The provisions of subsections (2) and (3) are declared to be Corporations
legislation displacement provisions for the purposes of section 5G of the
Corporations Act in relation to the provisions of Chapter 5 of that Act.

Note. Section 5G of the Corporations Act provides that, if a State or Territory law
declares a provision of a State or Territory law to be a Corporations legislation
displacement provision, any provision of the Corporations legislation with which
the State or Territory provision would otherwise be inconsistent does not apply to
the extent necessary to avoid the inconsistency.

Incorporated legal practice that is subject to receivership under this
Law and external administration under Corporations Act

This section applies if an incorporated legal practice is the subject of both:
(a) the appointment of a National Law receiver; and
(b) the appointment of a Corporations Act administrator.

The National Law receiver is under a duty to notify the Corporations Act
administrator of the appointment of the National Law receiver, whether the
appointment precedes, follows or is contemporaneous with the appointment of
the Corporations Act administrator.

The National Law receiver or the Corporations Act administrator (or both of
them jointly) may apply to the Supreme Court of this jurisdiction for the
resolution of issues arising from or in connection with the dual appointments and
their respective powers, except where proceedings referred to in section 3.7.10
have been commenced.

The Supreme Court may make any orders it considers appropriate, and no
liability attaches to the National Law receiver or the Corporations Act
administrator for any act or omission done by the receiver or administrator in
good faith for the purpose of carrying out or acting in accordance with the orders.

The Board or the Commissioner or both are entitled to intervene in the
proceedings, unless the court determines that the proceedings do not concern or
affect the provision of legal services by the incorporated legal practice.

The provisions of subsections (3) and (4) are declared to be Corporations
legislation displacement provisions for the purposes of section 5G of the
Corporations Act in relation to the provisions of Chapter 5 of that Act.

In this section:
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3.7.9

)

(2)

©)

(4)

(%)

(6)

3.7.10

)

Corporations Act administrator means:

(@) a receiver, receiver and manager, liquidator (including a provisional
liquidator), controller, administrator or deed administrator appointed under
the Corporations Act; or

(b) a person who is appointed to exercise powers under that Act and who is
specified, or of a class specified, in the National Rules for the purposes of
this definition.

National Law receiver means a receiver appointed under Part 6.5.

Incorporated legal practice that is subject to receivership under this
Law and external administration under other legislation

This section applies if an incorporated legal practice is the subject of both:
(a) the appointment of a National Law receiver; and
(b) the appointment of an external administrator.

The National Law receiver is under a duty to notify the external administrator of
the appointment of the National Law receiver, whether the appointment precedes,
follows or is contemporaneous with the appointment of the external
administrator.

The National Law receiver or the external administrator (or both of them jointly)
may apply to the Supreme Court of this jurisdiction for the resolution of issues
arising from or in connection with the dual appointments and their respective
powers.

The Supreme Court may make any orders it considers appropriate, and no
liability attaches to the National Law receiver or the external administrator for
any act or omission done by the receiver or administrator in good faith for the
purpose of carrying out or acting in accordance with the orders.

The Board or the Commissioner or both are entitled to intervene in the
proceedings, unless the court determines that the proceedings do not concern or
affect the provision of legal services by the incorporated legal practice.

In this section:

external administrator means a person who is appointed to exercise powers
under other legislation (whether or not of this jurisdiction) and who is specified,
or of a class specified, in the National Rules for the purposes of this definition.

National Law receiver means a receiver appointed under Part 6.5.

Extension of vicarious liability relating to failure to account, pay or
deliver and dishonesty to incorporated legal practices

This section applies to any of the following proceedings (being proceedings
based on the vicarious liability of an incorporated legal practice):

(a) civil proceedings relating to a failure to account for, pay or deliver money
or property received by, or entrusted to, the practice (or to any director,
officer or employee of the practice) in the course of the provision of legal
services by the practice, being money or property under the direct or
indirect control of the practice;

Legal Profession National Law 51

15/12/2010

COAG draft



Chapter 3

Part 3.8
Division 3

Legal practice

Community legal services
Miscellaneous

Section 3.7.11
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3.7.11
(1)

(2)

(3)
Division

3.7.12

3.7.13

Part 3.8

3.8.1
(1)

(b) civil proceedings for any other debt owed, or damages payable, to a client
as a result of a dishonest act or omission by an Australian legal practitioner
who is a director, officer or employee of the practice in connection with
the provision of legal services to the client.

If the incorporated legal practice would not (but for this section) be vicariously
liable for any acts or omissions of its officers and employees in those
proceedings, but would be liable for those acts or omissions if the practice and
those officers and employees were carrying on business in partnership, the
practice is taken to be vicariously liable for those acts or omissions.

Relationship of Law to Corporations legislation

The National Rules may declare any provision of this Law or the National Rules
that relates to an incorporated legal practice to be a Corporations legislation
displacement provision for the purposes of section 5G of the Corporations Act.

The National Rules may declare any matter relating to an incorporated legal
practice that is prohibited, required, authorised or permitted by or under this Law
or the National Rules to be an excluded matter for the purposes of section 5F of
the Corporations Act in relation to:

(a) the whole of the Corporations legislation; or

(b) aspecified provision of the Corporations legislation; or

(c) the Corporations legislation other than a specified provision; or
(d) the Corporations legislation otherwise than to a specified extent.

In this section, matter includes act, omission, body, person or thing.
3 Miscellaneous

Approval of business structures
The Board may approve:

(a) acorporation, or a kind of corporation, for the purposes of the definition of
incorporated legal practice in section 1.2.1; or

(b) an unincorporated body or group, or a kind of unincorporated body or
group, for the purposes of the definition of unincorporated legal practice
in section 1.2.1.

National Rules for incorporated and unincorporated legal practices

The National Rules may make provision with respect to any aspect of
incorporated legal practices and unincorporated legal practices, so far as concerns
the provision of legal services or matters that affect or may affect the provision of
legal services.

Community legal services

Status of community legal services

The status of a community legal service as a body established on a not-for-profit
basis is not affected by any profit made by it so long as the income cannot or will
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Part 3.9

Division
3.9.1
(1)

)

not be distributed to any member or employee of the body otherwise than by way
of reasonable remuneration under a contract of service or for services.

A community legal service may, subject to Part 4.3, recover legal costs incurred
by it in respect of legal services that it provides.

Note. Legal practice at a community legal service is required to be covered by
professional indemnity insurance, including legal services provided by a member
or employee of the service or a volunteer at the service.

Supervising legal practitioner

A community legal service or its governing body is required to have at least one
supervising legal practitioner who is employed or engaged by the service or is a
member of its governing body.

A community legal service contravenes this section if it or its governing body
does not have any supervising legal practitioners for a period exceeding 7 days.

Maximum criminal penalty: 250 penalty units.
Note. A supervising legal practitioner is a principal of the law practice.
National Rules for community legal services

The National Rules may make provision with respect to any aspect of community
legal services, so far as concerns the provision of legal services or matters that
affect or may affect the provision of legal services.

Disqualifications

1 Making of disqualification orders

Disqualification of individuals (other than practitioners)

The designated tribunal of this jurisdiction may, on the application of the Board
or the Commissioner or both, make an order disqualifying a person who is an
individual (other than an Australian legal practitioner) for the purposes of this
Law, for a specified period or indefinitely, if satisfied that:

(a) aground for making the order under this section has been established (see
subsection (2)); and

(b) the disqualification is justified.
Any of the following are grounds for disqualifying a person:
(a) that the person has been convicted of a serious offence;

(b) that the person is not a fit and proper person to be employed or paid in
connection with the practice of law or to be involved in the management of
a law practice;

(c) that the person was formerly an Australian legal practitioner and has, when
an Australian legal practitioner, been guilty of conduct that constituted
unsatisfactory professional conduct or professional misconduct;

(d) that the person has been guilty of conduct that, if the person were an
Australian legal practitioner, would have constituted unsatisfactory
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®)

professional conduct or professional misconduct;

(e) that the person could be disqualified under sections 206C-206F of the
Corporations Act from managing a law practice if the law practice were a
corporation.

The designated tribunal, on application by the person and with the leave of the
tribunal, or by the Board or the Commissioner or both, may vary or revoke an
order if it considers it appropriate to do so.

An order made by the designated tribunal of another jurisdiction applies in
relation to this jurisdiction in the same way as it applies in relation to that other
jurisdiction and as if it had been made by the designated tribunal of this
jurisdiction.

Disqualification of entities from providing legal services

The designated tribunal of this jurisdiction may, on the application of the Board
or the Commissioner or both, make an order disqualifying an entity that is or was

a law practice from providing all or specified legal services in this jurisdiction,
for a specified period or indefinitely, if satisfied that:

(a) aground for disqualifying the entity under this section has been established
(see subsection (2)); and

(b) the disqualification is justified.

Any of the following are grounds for disqualifying an entity that is or was a law

practice from providing legal services:

(a) that the law practice has contravened section 3.9.3;

(b) that the law practice has failed to comply with a management system
direction under section 4.6.2;

(c) that the law practice (or a related corporation) has contravened section
4.6.3 or the National Rules made under that section;

(d) that a legal practitioner associate of the law practice has been found guilty
of professional misconduct under a law of this jurisdiction or another
jurisdiction.

An order disqualifying an entity may, if the designated tribunal thinks it

appropriate, be made:

(a)  subject to conditions as to the conduct of the law practice; or

(b)  subject to conditions as to when or in what circumstances the order is to
take effect; or

(c) together with orders to safeguard the interests of clients or employees of
the law practice.

The designated tribunal, on application by the entity, or by the Board or the
Commissioner or both, may vary or revoke an order if it considers it appropriate
to do so.

An order made by the designated tribunal of another jurisdiction applies in
relation to this jurisdiction in the same way as it applies in relation to that other
jurisdiction and as if it had been made by the designated tribunal of this
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)

disqualified persons and disqualified entities

Contravention by law practice—disqualified person as lay associate

A law practice contravenes this subsection if the law practice has a lay associate
whom any principal or other legal practitioner associate of the law practice
knows to be:

(a) adisqualified person; or

(b) aperson who has been convicted of a serious offence;

unless the lay associate is approved by the Board under subsection (3).
Maximum criminal penalty: 100 penalty units.

A law practice contravenes this subsection if a person whom any principal or
other legal practitioner associate of the law practice knows to be disqualified
person shares the receipts, revenue or other income arising from the provision of
legal services by the law practice, unless the lay associate is approved by the
Board under subsection (3).

Maximum criminal penalty: 100 penalty units.

The Board may, on application, approve a person as a lay associate for the
purposes of this section. An approval may be given generally, or for a particular
position or category of positions with a particular law practice, or for a particular
category of positions with any law practice.

In dealing with an application for approval of a person as a lay associate, the
Board may consider any relevant matters and must consider the following matters
so far as they are relevant:

(@) the nature and circumstances of the person’s disqualification or conviction;

(b) the requirements and responsibilities of the arrangement or kind of
arrangement under which the person is seeking to be employed or
otherwise involved;

(c) the degree of connection between the person’s disqualification or
conviction and the requirements and responsibilities of the arrangement or
kind of arrangement.

An approval may be granted unconditionally or subject to specified conditions.

Note. The Board could consider a person’s application for approval as a lay
associate at the same time as it decides not to grant or renew, or decides to
suspend or cancel, the person’s Australian practising certificate.

Contravention by disqualified person
A person who:

(@) isadisqualified person; or

(b)  has been convicted of a serious offence;

must not seek to become a lay associate of a law practice unless the person first
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informs the law practice of the disqualification or conviction.
Maximum civil penalty: 100 penalty units.

(2) Proceedings for an offence under subsection (1) may only be brought within 6
months after discovery of the offence by the law practice.
(3) Subsection (1) does not apply in circumstances specified in the National Rules

for the purposes of this section.

3.95 Contravention by Australian legal practitioner
Conduct of an Australian legal practitioner who provides legal services on behalf
of a disqualified entity in the capacity of an associate of the entity is capable of
constituting unsatisfactory professional conduct or professional misconduct
where the practitioner ought reasonably to have known that the entity is a
disqualified entity.

3.9.6 Disqualified entity ceases to be incorporated or unincorporated legal
practice
If a disqualified entity is an incorporated legal practice or unincorporated legal
practice immediately before an order is made under section 3.9.2, it ceases to be
an incorporated legal practice or unincorporated legal practice.

3.9.7 Spent convictions
This Part has effect subject to any applicable jurisdictional legislation relating to
spent convictions (however described).
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Chapter 4 Business practice and professional conduct
Part 4.1 Introduction

4.1.1 Objectives

The objectives of this Chapter are:

(a) to ensure appropriate safeguards are in place for maintaining the integrity
of legal services; and

(b) to apply those safeguards regardless of the type of business structure used
for the delivery of legal services.

Part 4.2 Trust money and trust accounts
Division 1 Preliminary
42.1 Objective

The objective of this Part is to ensure that trust money is held by law practices in
a manner that protects the interests of the persons for whom or on whose behalf it
is held.

4.2.2 Definitions
(1) Inthis Law:

authorised ADI means an ADI authorised to maintain trust accounts to hold trust
money under section 4.2.25.
controlled money means money received or held by a law practice in respect of
which the law practice has a written direction to deposit the money in an account
(other than a general trust account) over which the law practice has or will have
exclusive control.
general trust account means an account maintained by a law practice with an
authorised ADI for the holding of trust money, other than controlled money or
transit money.
controlled money account means an account maintained by a law practice with
an ADI for the holding of controlled money received by the law practice.
permanent form, in relation to a trust record, means printed or, on request,
capable of being printed, in English on paper or other material.
transit money means money received by a law practice subject to instructions to
pay or deliver it to a third party, other than an associate of the law practice.
trust account means an account maintained by a law practice with an authorised
ADI to hold trust money.
trust property means property entrusted to a law practice in the course of or in
connection with the provision of legal services by the law practice for or on
behalf of another person, but does not include trust money.
trust records includes the following documents:
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(@) receipts;
(b)  cheque butts or cheque requisitions;
(c) records of authorities to withdraw by electronic funds transfer;
(d)  deposit records;
(e) trust account ADI statements;
(f)  trust account receipts and payments cash books;
(g) trust ledger accounts;
(h)  records of monthly trial balances;
(i)  records of monthly reconciliations;
(j)  trusttransfer journals;
(k)  statements of account as required to be furnished under the National Rules;
() registers required to be kept under the National Rules;
(m) monthly statements required to be kept under the National Rules;
(n) files relating to trust transactions or bills of costs or both;
(o) written directions, authorities or other documents required to be kept under
this Law or the National Rules;
(p) supporting information required to be kept under the National Rules in
relation to powers to deal with trust money.

(2) A reference in this Law to a law practice’s trust account or trust records includes
a reference to an associate’s trust account or trust records.

(3) A reference in this Law to a power given to a law practice or an associate of the
practice to deal with money for or on behalf of another person is a reference to a
power given to the practice or associate that is exercisable by:

(a)  the practice alone; or
(b) an associate of the practice alone (otherwise than in a private and personal
capacity); or
(c) the practice or an associate of the practice jointly or severally, or jointly
and severally, with either or both of the following:
(i)  one or more associates of the practice;
(if)  the person, or one or more nominees of the person, for whom or on
whose behalf the money may or is to be dealt with under the power.
423 Meaning of trust money

(1) For the purposes of this Law, trust money is money entrusted to a law practice in
the course of or in connection with the provision of legal services by the law
practice, and includes:

(a) money received by the law practice on account of legal costs in advance of
providing the services; and
(b)  controlled money received by the law practice; and
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(©)
(d)

transit money received by the law practice; and

money received by the law practice, that is the subject of a power
exercisable by the law practice or an associate of the law practice, to deal
with the money for or on behalf of another person.

(2) However, trust money does not include:

(@)

(b)

(©

(d)

(€)

)

money received and held by a barrister, on account of legal costs for legal
services, in advance of the provision by the barrister of the legal services
(and see section 4.2.8 (2)); or

money entrusted to or held by a law practice for or in connection with:
(i)  amanaged investment scheme; or

(i) mortgage financing;

undertaken by the law practice; or

money received by a law practice for legal services that have been
provided and in respect of which a bill has been given to the client; or

money received by a law practice for or in connection with a financial
service it provides in circumstances where the practice or an associate of
the law practice:

(i)  is required to hold an Australian financial services licence covering
the provision of the service; or

(i)  provides the financial service as a representative of another person
who carries on a financial services business; or

money received by a law practice for investment purposes unless:

(i)  the law practice received the money in the ordinary course of legal
practice and primarily in connection with the provision of legal
services at the direction of the client; and

(i)  the investment is or is to be made in the ordinary course of legal
practice and for the ancillary purpose of maintaining or enhancing
the value of the money or property; or

money declared by the National Rules not to be trust money.

4.2.4 Application of Part to law practices and trust money

(1) This Part applies to a law practice in respect of the following trust money
received by it:

(a) trust money received in this jurisdiction if the law practice has an office in
this jurisdiction or has offices in no jurisdiction at all;

(b) trust money received in another jurisdiction if the law practice has an
office in this jurisdiction and in no other jurisdiction;

(c)  trust money received in another jurisdiction if:

(i)  the law practice has offices in this jurisdiction and in one or more
other jurisdictions but not in the jurisdiction in which the money
was received; and
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(if)  the law practice elects to have this Part apply to the money.

(2) This Part applies to a law practice only in connection with legal services provided
by the law practice.

(3) The National Rules may provide that specified provisions of this Part:

(@) donotapply; or

(b) apply with specified modifications;

to specified law practices or classes of law practices or to specified trust money
or specified kinds of trust money, either generally or in specified circumstances
or kinds of circumstances.

(4) The Commissioner may exempt a particular law practice from complying with
any of the provisions of this Part, subject to any conditions that the
Commissioner may impose.

(5) A reference in this section to having an office in a jurisdiction is a reference to
having, or engaging in legal practice from, an office or business address in the
jurisdiction.

425 Australian registered foreign lawyers
The provisions of this Part and the National Rules apply to Australian-registered
foreign lawyers in the same way as they apply to law practices and Australian
legal practitioners, subject to any modifications specified in the National Rules
for the purposes of this section.

4.2.6 Former practices, principals and associates
This Part applies in relation to former law practices and former principals and
associates of law practices in relation to conduct occurring while they were
respectively law practices, principals and associates in the same way as it applies
to law practices, principals and associates, and so applies with any necessary
modifications.

4.2.7 Barristers not to receive trust money
A barrister must not, in the course of practising as a barrister, receive trust
money.

4.2.8 Provisions relating to certain non-trust money

(1) If a law practice receives or holds money from a client that is not trust money
(other than for the payment of legal costs due to the law practice), it must give
the person who provided the money written notice that:

(a) the money will not be treated as trust money; and

(b) the money is not subject to the provisions relating to trust money in this
Law or the National Rules; and

(c) a claim against the fidelity fund of this jurisdiction cannot be made in
respect of the money.

Maximum civil penalty: 100 penalty units.

(2) A barrister must ensure that money received and held by a barrister, on account
of legal costs for legal services, in advance of the provision by the barrister of the
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legal services is dealt with in accordance with the applicable requirements of the
National Rules.

Maximum civil penalty: 50 penalty units.

Division 2 Trust money and trust accounts
4.2.9 Dealing with trust money

(1) A law practice must deal with trust money in accordance with this Law and the
National Rules and not otherwise.

Maximum civil penalty: 50 penalty units.

(2) Trust money held by a law practice may be dealt with only by the law practice or
an authorised associate of the law practice.

4.2.10 General trust account for one jurisdiction

(1) Subject to section 4.2.11, a law practice that receives trust money to which this
Part applies (other than controlled money or transit money received in a form
other than cash) must maintain a general trust account in this jurisdiction.
Maximum civil penalty: 50 penalty units.

(2) A law practice may maintain more than one general trust account in this
jurisdiction unless the law practice has a single general trust account for more
than one jurisdiction (see section 4.2.11).

4211 General trust account for more than one jurisdiction

(1) If a law practice engages in legal practice in more than one jurisdiction, it may
choose to maintain a single general trust account in one of those jurisdictions
only.

(2) The jurisdiction chosen under subsection (1) must be:

(@) one in which the law practice maintains a permanent office; and

(b) the home jurisdiction of a principal of the law practice who holds an
Australian practising certificate and whose practising certificate authorises
the principal to receive trust money.

(3) If a law practice proposes to operate a single general trust account under
subsection (1), it must provide the Commissioner with at least 30 days’ writte