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Forewort

In 2018, New South Wales (NSW) adopted some of the most advanced anti-slavery
legislation in the world. At the heart of the Modern Slavery Act 2018 (NSW) and the
subsequent Modern Slavery Amendment Act 2021 (NSW) is a commitment to anti-

slavery in public procurement.

Since 1July 2022, over 300 state government, local council
and related public bodies have been obliged to take
reasonable steps to remove products of modern slavery
from their supply-chains. This commitment places NSW at
the forefront of a growing trend around the world to think
about how public procurement can both protect human
rights and, in other ways, deliver social value returns.

As the state's inaugural Anti-slavery Commissioner, | am
tasked with helping the more than 15,000 procurement
personnel in NSW figure out how to deliver on Parliament's
commitment to anti-slavery. | am also charged, together
with the NSW Procurement Board and Auditor-General, to
consider the effectiveness of these due diligence efforts -
how we ensure a social return on the investment of time,
energy and resources that this reform process will require.

This is no small task. Traditionally, risk management in the
procurement context has sought to reduce risks to business
(or, in the public procurement context, risks to government).
But a commitment to anti-slavery in public procurement is a
commitment to reduce risks to people. Adjusting complex
procurement practices and systems to ensure they
effectively identify, manage and remediate risks to people
will be a complex, multi-year process.

While NSW is in some respects at the forefront of these
efforts, it is by no means alone. Australia is one of five
countries - together with the United Kingdom, United States
of America, Canada and New Zealand - that have formally
committed to use public procurement capabilities to
address modern slavery. The G-20 has endorsed such
efforts, and other jurisdictions in Europe, including France,
Germany, the Netherlands and the European Union, have
been developing mandatory human rights due diligence
frameworks that will make consideration of modern slavery
risks in supply-chains an increasingly routine part of
business activity around the world.

Importantly, while each of these initiatives responds to local
conditions, they share a common approach, drawn from the
UN Guiding Principles on Business and Human Rights, and
also reflected in the OECD Guidelines for Multinational
Enterprises relating to responsible business conduct.
Australia has committed to both frameworks, and the

Commonwealth has sought to make good on this
commitment in its own implementation of the federal Modern
Slavery Act 2018 (Cth). Anti-slavery reforms in NSW public
procurement reflect the same commitment.

This study, which I commissioned from KPMG as part of a
larger package of support intended to accelerate efforts to
tackle modern slavery risks in NSW public procurement,
identifies six lessons from global practice that will inform
our local efforts. Taken together, the lessons point to the
need to understand modern slavery risk management
efforts in the larger context of social procurement activity.

The study makes clear that in order for NSW's public
procurement efforts to be effective in achieving social
impact, a sustained and highly collaborative approach will
be needed. NSW government buyers and local councils will
need guidance, materials, tools, training and support to
effectively and efficiently adjust their existing systems and
engage suppliers in ways that meaningfully reduce risks to
people. The lessons also emphasise the need for close
involvement of suppliers and industry associations to
ensure these reforms achieve real outcomes for people, at a
system or societal level. | look forward to playing my partin
fostering this social return, and to close cooperation with
other public policy actors to ensure these reforms are
adequately resourced, sustainable and effective.

Thisis an important and significant set of reforms. The
lessons in this study will place us in a stronger position to
deliver social returns from investment in anti-slavery efforts
in a cost-effective and sustainable way. And they point to
important insights for other jurisdictions looking to use the
leverage offered by public procurement to promote human
rights and deliver social value.

Dr James Cockayne
NSW Anti-slavery Commissioner
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6 Executive Summary

Executive Summary

The Modern Slavery Act 2018 (NSW) (the Act) is part of a growing global regulatory
trend mandating social and sustainable disclosure and due diligence within the
public and private sector. It also reflects increasing societal expectations that
governments and businesses play a role in creating social value through the goods
and services they procure. The Act also aligns with Australia’s commitment to the
United Nations Guiding Principles on Business and Human Rights.

The Act requires government entities and local councils to
take ‘reasonable steps’ to ensure that goods and services
procured are not the product of modern slavery. It also
creates new reporting obligations for government entities,
local councils and state-owned corporations, and empowers
the NSW Anti-slavery Commissioner, NSW Procurement
Board and Auditor-General to oversee efforts to remove
products of modern slavery from NSW public procurement,
including considering the 'effectiveness’ of the steps taken.

These new public procurement requirements raise
questions of policy and practice and provide an important
opportunity to holistically consider how NSW
government entities can effectively implement social
procurement reforms at a whole of government and
agency level to deliver positive social outcomes. Given
the value of NSW's procurement spend, which

at S34 billion annually is the largest in the southern
hemisphere, these reforms have the potential to have
significant impact on the broader market and business
ecosystem.

COIBE o tione
e thagearks us

Itisin this context that the NSW Anti-slavery Commissioner
engaged KPMG, following an open tender process, to
provide specific support as the Commissioner works with
NSW government entities and local councils to meet their
new due diligence and reporting obligations. This report
provides a summary of a short study of public sector social
and sustainable procurement initiatives in several
jurisdictions around the world. An assessment of public
procurement reforms, initiatives and guidance in the
Netherlands, the United Kingdom (UK), Sweden, European
Union (EU) and the United States of America (US) reveals
the following key insights. While these insights and
recommendations speak specifically to the NSW context,
the broader lessons provide useful guidance for all those
seeking to strengthen implementation of social
procurement reforms.



https://www.nsw.gov.au/media-releases/billions-of-government-dollars-going-to-small-and-medium-businesses#:%7E:text=New%20figures%20reveal%20the%20Government,SMEs%20over%20the%20financial%20year.
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Summary of key insights

Normative
frameworks

Normative frameworks support
government agencies and suppliers

to implement procurement reforms.
Implementation guidelines, which use
consistent terminology, definitions and a
standardised approach towards social
valuation, underpin more effective social
procurement initiatives. Additionally,
reforms are implemented more
successfully when frameworks provide
flexibility for local and regional councils
to tailor criteria.

©}

Clear policy
objectives

Clear policy objectives, including in
relation to the role that each market
actor (government, suppliers, and
industry associations) and broader civil
society can play to achieve these
objectives, enhances implementation of
social procurement reforms. This is
particularly important at the local and
regional levels to ensure alignment of
all stakeholders on local priorities.
Engagement with suppliers and civil
society in the development of
procurement goals and policy
objectives can support the setting of
realistic and relevant goals.

©,

Financial resources
and capability

Social procurement reforms require
additional financial and technical
resources, over and above those
required for usual procurement reforms.
This includes additional personnel and
budget to meaningfully integrate
specific social criteria into tenders and
to assess social value as part of tender
evaluations.

L

Engagement with
the broader market

Enhanced engagement with the broader
market in the development

of procurement goals, tender
requirements, and implementation
guidance can support implementation.
Stakeholders indicated that they valued
greater engagement in the development
of reforms as it enables market actors to
prepare for implementation. Deeper
engagement with stakeholders
throughout the procurement lifecycle
can also lead to greater capability for
suppliers and better outcomes for
directly affected workers.

A~
n

Impact measurement

Impact measurement of procurement
reforms requires monitoring and
evaluation of societal outcomes by
agencies and suppliers. Where
monitoring is limited, the requirements
of developing action plans and
mandatory reporting on specified
measurement indicators are useful.
This should be accompanied by
investment into capability and financial
resources required to conduct regular
monitoring and reporting of
procurement outcomes.

R

Technical
implementation support

Procurement teams require pragmatic
implementation support and advice on
how to integrate and assess social
objectives including social value within
tenders, and evaluate and monitor
outcomes. Suppliers also require
support to develop and implement
targeted responses to meet social
value/risk criteria, and to report on
these outcomes. Central support hubs
can be effective in coordinating and
providing this guidance. Civil society
can support suppliers to improve social
outcomes.

©2023 KPMG, an Australian partnership and a member firm of the KPMG global organisation of independent member firms affiliated with KPMG International Limited, a private English
company limited by guarantee. All rights reserved. The KPMG name and logo are trademarks used under license by the independent member firms of the KPMG global organisation
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8 Introduction

Introduction

Under the Modern Slavery Act 2018 (NSW) (the Act), the NSW Anti-slavery
Commissioner has an important role to play in assisting NSW government buyers to
remove products of modern slavery from their supply chains. This is an important
step towards stronger social and sustainable procurement practices.

Mandatory social and environmental public procurement
requirements are increasing globally alongside mandatory
human rights and environmental disclosures. These legal
obligations reflect growing investor, community and
employee expectations that businesses leverage their
influence, including in supplier relationships, to minimise
the risk of harm to people and the environment to create
greater social and environmental value.

In order to understand leading global practices, this report
assessed a selection of public procurement initiatives and
their impacts on public procurement practices and
outcomes. The insights will inform the design and
implementation of better practice in NSW and may be
relevant for similar discussions elsewhere in Australia and
beyond.

Thisreport outlines key insights on the
factors influencing the impact of social
and sustainable public procurement
initiativesin five jurisdictions across three
key areas:

$ol

28% &8
Societal
Outcomes

Supplier
Practices

Government
Practices

1. What isin this report

This study assessed five jurisdictions’ selected social and
sustainable public procurement initiatives, including the
Netherlands, UK, Sweden, EU and US. This report summarises
insights and lessons from the implementation of these
initiatives and identifies opportunities for effective
implementation of the Act.

2. Who should read this report

While the recommendations within this report are specific to
the role and context of the NSW Anti-slavery Commissioner,
the lessons may be applicable more broadly to those
designing and implementing broad-based social
procurement reforms. In particular, the report considers
what tools, resources and capabilities have been the most
effective in delivering desired changes in government and
supplier practices, in order to deliver the societal and/or
environmental impact intended by the respective initiatives.
It provides insights for legislators, procurement teams and
suppliers.

3. How toread this report
The report is structured as follows:

* The approach taken to assess the impact of the selected
public procurement initiatives.

* Key insights from the research and what this means in
the context of the implementation of the Act.

« Detailed case studies of the five jurisdictions’ public
procurement initiatives and lessons learnt for NSW. For
each initiative, this report outlines:

- anoverview of the initiative
- key implementation features

- impacts of the initiative on government procurement
practices, supplier practices and societal outcomes,
and

- factors influencing the impact of the initiative.
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Approach

Framing impact

The NSW Anti-slavery Commissioner and
KPMG collaboratively agreed on the
procurement initiatives from five jurisdictions

The following criteria were used to frame our research on
the impact of the social procurement initiatives considered

to be assessed in this report. in this report:

These are:

1. The Netherlands

Lommissiol

Manifesto)

2. UK:PL ¢
Value Act) an
06/20)

5

3. Sweden: National Publ
National Strategy) and the County Council Network on
Sustainable Public Procurement (Swedish County
Council Network)

blic Procurement Strategy (Swedish

lkino A t0f Sorial
ing Ac of Socia

1ent (EU Buying Social

ficking in Persons in Federal Contracts (US

Acquisitbn Regulation (FAR) Reforms).

Agalnst |

Féderat

In determining which initiatives to include in the research,
the following factors were considered:

- diversity (geography, legislative vs policy guidance,
mandatory vs voluntary, social and/or environmentally
focused)

« availability of research and data on the impact of the
procurement initiatives contemplated

« likelihood of transferable lessons for the NSW context.

KPMG's research approach involved a combination of
desktop research and interviews with KPMG practitioners in
relevant jurisdictions, leveraging KPMG’s global network of
procurement experts.

Government practices

The extent to which the procurement
initiatives have:

* enhanced capability within procurement
functions

enhanced cross government / sector
collaboration

strengthened supplier relationship
management practices

increased integration of social value
consideration in procurement decision making.
Supplier practices

The extent to which the procurement initiatives
have:

enhanced supplier capability to integrate
social/environmental practices into their
services

strengthened targeted social or environmental
due diligence conducted

increased diversity of suppliers within supply
chain

led to supplier innovation in products and
services or organisational practice.
Societal outcomes

The extent to which the procurement initiatives
have:

* ledtoanincrease in reporting of social and
environmental issues or impact within supply
chains

led to identified social or environmental issues
being addressed by suppliers

strengthened socioeconomic outcomes
targeted by procurement initiatives.



https://www.pianoo.nl/sites/default/files/media/documents/Sustainable-Procurement-Manifesto-december2016.pdf
https://www.legislation.gov.uk/ukpga/2012/3/enacted
https://www.gov.uk/government/publications/procurement-policy-note-0620-taking-account-of-social-value-in-the-award-of-central-government-contracts
https://www.oneplanetnetwork.org/sites/default/files/sweden_national_public_procurement_strategy_english_web.pdf
https://op.europa.eu/en/publication-detail/-/publication/cb70c481-0e29-4040-9be2-c408cddf081f
https://www.federalregister.gov/documents/1999/06/16/99-15491/prohibition-of-acquisition-of-products-produced-by-forced-or-indentured-child-labor
https://www.federalregister.gov/documents/2012/10/02/2012-24374/strengthening-protections-against-trafficking-in-persons-in-federal-contracts

¥

This section outlines key insights from
the assessment of social procurement

initiatives and implications for the
implementation of the Modern Slavery Act
2018 (NSW). It summarises the common
factors across the initiatives that
influence impact on government
practices, supplier practices, and societal
outcomes. High-level opportunities for
the NSW Anti-slavery Commissioner are
identified.
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01 Government practices

What are the common factors that influence impact of public social
procurement initiatives on government practices?

P N
|11

1.1

Sufficient financial resources and - Collaboration between agencies: There is evidence of

capability

The procurement initiatives that had the greatest impact
on government practices, supplier practices and societal
outcomes were financially well-resourced and had
government agencies had invested in capability of
practitioners to implement social procurement processes.

Interviews with practitioners and lessons from the Dutch
Manifesto initiative suggest that social and sustainable

procurement reforms require greater financial resources,
time and effort compared to other procurement reforms.

The allocation of adequate financial resources across all
levels of government enables government departments to
build capability, including by engaging external support, to
implement reforms. Examples of effective resource
allocation include:

- Regional/local experts: The Swedish County Council
Network appointed eight experts from different
procurement regions in Sweden to monitor contract
compliance and provide training and education to
support implementation the Network’s initiatives.

- Specialist social value procurement staff:
Practitioners suggest that the UK Social Value Act
would be more broadly implemented if there were
experts to support procurement teams to integrate
social value criteria within tenders and the assessment
of social criteria as part of overall procurement
decision-making.

Lack of social procurement capability also has flow-on
impacts on a government’s ability to measure and report
on the societal outcomes of reforms.

1.2 Support and technical guidance

The need for adequate support and guidance for
implementing social criteria in procurement processes, was
commonly found across the procurement initiatives
considered:

- Implementation guidance and tools: Standardised
guidance and tools for implementation of requirements,
such as the Swedish national model on contract
employment terms and the County Council Network’s
shared supplier code of conduct, facilitate more
consistent implementation across government
agencies.

- Central support hubs: The Netherlands and Sweden
have central hubs which are tasked with providing
technical advice, developing procurement tools, and
facilitating shared learning across government
procurers.

local councils in the UK and county councils in Sweden
effectively collaborating to share knowledge and
jointly develop resources.

1.3 A strong normative framework

The lack of a strong normative framework can impact the
extent to which social procurement criteria were
embedded into agencies’ policies, processes, and
activities:

- Clear requirements: In the UK, broad legislative
requirements have been a significant limiting factor to
implementation of the Social Value Act. Procurement
Policy Note 06/20, which provides more specific
requirements and guidance for implementation, has
recently accelerated implementation of social value in
procurement.

- Objectives which can be tailored at the regional level:
Procurement reforms which allowed local authorities to
set their own goals and procurement criteria which
connected to the local community were more
successfully implemented at the local level. In the
Netherlands, Sweden, and UK, social procurement
policies are directed by national government agencies,
however local and regional authorities have
successfully implemented national policies by tailoring
procurement criteria to local objectives.

What does this mean for the NSW
Anti-slavery Commissioner?

Consider establishing and resourcing a central modern
slavery hub to support implementation of the Act. This
hub could, among other things, be resourced to:

a. provide pragmatic guidance on how to assess
modern slavery risks and conduct supplier due
diligence;

. develop and provide specific tools to support
modern slavery risk assessments and due diligence;

. develop standardised modern slavery clauses for
supplier contracts;

. provide ad hoc advice on the implementation of the
Act; and

. support learning through convening of buyer
forums, advice and support to procurement teams,
and delivery of training.



12 Key Insights

02 Supplier practices £a8

What are the common factors influence impact of public social procurement
initiatives on supplier practices?

2.1 Well-formulated policy objectives and - Consultation with industry in development of general

clear tender requirements

Most reforms pointed to the need for governments to
articulate clear policy objectives, as well as the need for
government agencies to include specific criteria in tender
requirements which will practically achieve these policy
objectives:

- Clear tender requirements: In the UK, the lack of
specification in tenders of specific social outcomes
sought through procurement and the use of generic
guidelines made it challenging for suppliers to
contribute to social value goals.

- Consistent tender requirements: In the US, unclear
and inconsistent requirements for lodging tenders led
to confusion among suppliers.

- Aligned policy objectives: In Sweden, policy objectives
that were not aligned to the needs of the local area
were more difficult for suppliers to respond to.

While not documented in the case studies, it is KPMG’s
experience that clearer policy objectives lead to industry
collaboration, which enables innovation and alignment on
managing similar issues.

Defining policy objectives should also be informed by
good practice stakeholder engagement principles. Major
businesses, industry associations, affected stakeholder
groups, and civil society should all be part of a broader
stakeholder engagement approach. The important role of
civil society was demonstrated in Sweden where NGOs
brought issues to the fore which have subsequently
informed government practices.

2.2 Engagement with market actorsin the

development of tender requirements
and general guidance

Engaging with suppliers and/or others impacted by
procurement changes in the development of specific tender
requirements and general guidance can support the
effective implementation of public procurement initiatives.

- Engagement with suppliers in development of tender
requirements: The Dutch Manifesto initiative showed,
for instance, that greater interaction with bidding
parties on social procurement requirements was key to
setting realistic requirements. Additionally, engagement
with suppliers also facilitated innovative service delivery
and provided buyers with realistic expectations of what
can be delivered.

guidance: European businesses also advocated for
greater consultation with industry in the development of
the updated EU Buying Social Guide to ensure relevant
guidance to industry.

2.3 Supplier capability building and deeper

engagement along the value chain

While more mature actors often have social and
environmental plans in place, these actors, alongside less
mature businesses, generally need partnership,
cooperation and support with government and non-
government actors to develop capability over time.

- Specific support for suppliers: Market actors,
including suppliers, require specific support to meet
sustainable and social procurement criteria. This was a
key challenge in the implementation of the UK Social
Value Act and US FAR Reforms.

Meaningful and regular engagement with suppliers can
provide governments with additional insights on specific
risks or implementation challenges and enable continuous
improvement. A case study from the electronics industry
in Sweden, for example, demonstrated that engagement
with multiple market parties on the implementation of
contract conditions related to forced labour can yield
improvements in the implementation of due diligence
several tiers down the supply chain, due in part to
enhanced disclosure and transparency.

What does this mean for the NSW
Anti-slavery Commissioner?

« |dentify and engage key stakeholders in the
development of the Anti-slavery Commissioner’s
implementation roadmap and any modern slavery
guidelines and tools. These stakeholders include
strategic suppliers, industry representatives and
victim-survivors of modern slavery (or their
representatives), affected communities, and civil
society. This engagement will support the
development of a pragmatic implementation
approach that speaks to the needs and processes
of market actors.

Encourage government agencies to:

- articulate modern slavery policy objectives and
specific requirements in tender processes; and

work in partnership with suppliers to build
capability along the value chain.
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03 Societal outcomes

What are the factors that influence societal outcomes of public social
procurement initiatives?

&8

3.1 Measurement, monitoring, and - Joint factory audits: Additionally, in Sweden, the

reporting on societal outcomes

Measurement and reporting on the outcomes of social
and sustainable public procurement reforms is critical to
understanding and enhancing the impact of the reforms
against their stated policy and agency objectives.
Ongoing monitoring also supports the review and
strengthening of implementation processes and
approaches over time.

- National frameworks: A jurisdiction which has been
more successful in measuring impact of procurement
initiatives is the UK, where the National TOMs
(Themes, Outcomes, Measurements) framework has
enabled consistent measurement of social value
across the country.

However, most of the social procurement initiatives
considered in this report had limited publicly available
empirical evidence on their associated societal
outcomes. The common challenges associated with
measurement of the impacts of the social procurement
reforms are:

- alack of technical expertise and resources to support
monitoring and enforcement of contract requirements

- alack of standardised frameworks for measuring
social value;

- limited accountability mechanisms (e.g., reporting
requirements) to support outcomes monitoring

- alack of social procurement capability in suppliers which
has a flow-on effect for a government’s ability to
measure and report on the societal outcomes of reforms.

3.2 Engagement with those directly affected

and those with other forms of expertise

Leveraging the experience of directly affected workers,
communities, and survivors as well as the knowledge of
civil society and external social impact experts provides
critical insight into on the ground impact and helps to

ensure that reforms are achieving their intended impact.

- Local experts: In Sweden, local experts were
appointed to support regional teams to work with
both procurement teams and suppliers to understand
how best to use procurement to achieve social
outcomes.

Engagement with directly affected stakeholders can
also help identify social risks and opportunities and can
provide helpful benchmarks to meaningfully measure
the impact of procurement reforms. As well as provide
recommendations to iterate procurement policies,
processes, and support, to achieve the intended impact.

County Council Network conducts joint audits to
factories of suppliers and engages directly with
affected individuals.

3.3 Action plans and reporting mechanisms

Action plans and reporting requirements are key to
ensuring procurement reforms are having the intended
impact across government practices, supplier practices,
and societal outcomes.

- Action plans: In the Netherlands, the act of
developing an action plan was found to have
kickstarted the social procurement journey for a
number of government agencies.

- Reporting requirements: The measurement and
reporting requirements associated with Dutch action
plans helped the central hub aggregate data and
understand the actual impact of the reforms. Additionally
in the US, the reporting requirement associated with
supplier compliance plans helped government agencies
more easily identify non-compliance.

What does this mean for the NSW
Anti-slavery Commissioner?

The NSW Anti-slavery Commissioner has a formal
responsibility under the Act to consult on
effectiveness of the Act and a mandate to promote
effective supply-chain management. The NSW Anti-
slavery Commissioner should:

» Articulate clear reporting expectations for
affected entities, setting out how they should
report against specific societal outcome indicators.

Establish guidance on how NSW Government
entities are expected to measure the impact of
modern slavery risk management and due
diligence over time. This could include through:

a. providing public commentary on the adequacy
of modern slavery risk management and due
diligence measures based on aggregated
reporting data, and

recommendations on tools and frameworks for
measurement, evaluation and reporting of
positive societal outcomes against a defensible
framework of measurement indicators.

Publish lessons on the effectiveness of modern
slavery risk management and due diligence
measures implemented by NSW Government
entities to support shared learning and strengthen
modern slavery risk management approaches.
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This section outlines in detail the assessment findings of
selected public procurement initiatives:

a) The Netherlands: Manifesto for Socially Responsible
Commissioning and Procurement 2022-2025

b) UK: Public Services (Social Value) Act 2012 and
Procurement Policy Note 06/20

Sweden: National Public Procurement Strategy and the
County Council Network on Sustainable Public
Procurement

EU: Buying Social: A Guide to Taking Account of Social
Considerations in Public Procurement

US: Executive Order 13126 Prohibition of Acquisition of
Products Produced by Forced or Indentured Child Labor and
Executive Order 13627 Strengthening Protections Against
Trafficking in Persons in Federal Contracts

Each jurisdiction includes an overview of the initiative,
implementation features, and the impact of the initiative
against the three domains (impact on government practices,
impact on supplier practices, and impact on societal
outcomes). Specific findings on factors influencing impact
are set out.
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TheNetherlands <

* Manifesto for Socially Responsible
Commissioning and Procurement
2022-2025

Overview of initiative

The Manifesto for Socially Responsible Commissioning and
Procurement 2022-2025 (the Manifesto) is a voluntary
agreement open to government agencies across all levels
of government (municipalities, provinces, water authorities
and national government). The first Manifesto opened for
signature in 2016 and expired in 2021; it was renewed and
updated in 2022 and will expired in 2025. To date, the
Manifesto has been signed by 170 agencies.

In 2021, the Dutch government released its National Plan on
Sustainable Procurement 2021-2025 (National Plan) which
outlines the government’s national policy on sustainable
public procurement (SPP). The National Plan replaces the
previous Action Plan on Sustainable Procurement 2015-2020
and highlights the positive trends that have occurred since
2015 and the government’s vision for continuation.

The National Plan outlines six social goals for SPP (aligned
with the United Nations Sustainable Development Goals) in
the following areas: environment and biodiversity, climate,
circular economy, supply chain responsibility (due
diligence), diversity and inclusion, and social return. As the
National Plan is not binding on government agencies,
implementation is largely achieved by administrative
agreements and shared goals. As a result, the Manifesto
was developed to:

e provide practical guidance on the social goals and how
governments and other parties can meet these goals
through public procurement, and

* connect government agencies and other parties to
further stimulate ambitious socially responsible
commissioning and procurement.

Agencies that sign the Manifesto commit to implementing
social procurement processes within their organisation
which work towards the six social goals. As part of this
commitment, each agency must develop and publish an
action plan within one year of signing that outlines their
ambition, goals, budget and how they will monitor
effectiveness. In the action plan, an agency must lay down
which ambition level is pursued for each of the six social
goals, what concrete actions will lead to achieving the

Summary

The Manifesto for Socially Responsible Commissioning
and Procurement 2022-2025 is a national government
initiative intended to enhance sustainable procurement
and contribute to the realisation of policy objectives.
Agencies that sign the Manifesto seek to increase the
effectiveness and impact of sustainable procurement.

goals, and how much time and budget will be made
available for this. Agencies can select from five different
ambition levels for each thematic area, ranging from
‘Considering’ to ‘Leadership’, to reflect the agency’s
objectives and maturity. Agencies also commit to annually
reporting on progress made against goals set out in their
action plan. If a goal is not met, the agency must explain
why and outline actions it will take in the following year to
meet the goal.

Implementation features

The Dutch Public Procurement Expertise Centre of the
Ministry of Economic Affairs and Climate Policy (PIANOo) is
the Dutch public procurement expertise centre, which
supports agencies to implement SPP through: convening
stakeholders, providing training, and acting as a helpdesk
for legal information and technical support. PIANOo also
plays an important role in monitoring compliance with the
Manifesto’s reporting requirements.

The Dutch government also provides tools to support
implementation of SPP, including:

e convening buyer groups

* implementation guidance for the International
Organization for Standardization Sustainable
Procurement Standard (ISO 20400)

- PIANOo outlines that ISO 20400 is identified as the
key standard to be used in the context of sustainable
procurement

* self-evaluation tools, and
« action plan templates.

Manifesto agencies are also able to receive additional
support through PIANOo including, a sustainable
procurement network and meetings with other manifesto
agencies. There are also opportunities for agencies to
achieve greater social and financial returns by working with
other Manifesto agencies to procure as a group.
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Impact of the initiative

Government practices

In 2020, the Dutch government commissioned an
independent review of the previous Action Plan and
Manifesto which surveyed 92 government agencies. The
review found that:

- Ahigher number of government agencies are now
equipped to apply SPP compared to 2015 (from 28%
to 54%).

- Government agencies have stepped up their efforts
on SPP across the board. For example, the use of
sustainable and social procurement award criteria
has increased (from 39% to 49%) and has a larger
weight in buying decisions. Sustainable and social
procurement criteria are more often included in
market consultations (from 18% to 46%). 80% of the
agencies also have social return in their social
procurement policy. However, cost most often still
beats sustainability as the main driver for
procurement decisions.

- Signing the Manifesto kickstarted sustainable and
social procurement journeys for many government
agencies: 45% of the respondents had signed the
Manifesto and drawn up an action plan. A further
12% had signed up but not drawn up an action plan.
Interestingly, 10% of the respondents, despite not
having signed the Manifesto, had drawn up a plan
and begun to implement sustainable and social
procurement.

- Foramajority of agencies, the Manifesto had yielded
greater awareness across the agency (including
amongst board members, management, and budget
holders) and integration of SPP. Additionally, almost
half of the agencies surveyed indicated that the
process of arriving at an Action Plan contributed to
achieving results in integrating SPP practices.

- Although signing the Manifesto is not mandatory, it
has had considerably more success compared to
previous mandatory measures such as the 100%
sustainable procurement in 2010’ requirement, as the
focus is not on the result, but the impact.

- Purchasing organisations found that the criteria tool,
the PIANOo online platform, meetings (such as
regional meeting and a sustainable and social
procurement congress) and cooperation and support
via networks and academia were the most useful
tools in supporting them implement sustainable and
procurement goals. In addition to these instruments,
government agencies felt that support on specific
themes of social procurement led to knowledge

building in the agency.

- Local and regional agencies identified the following
additional factors needed to improve
implementation of SPP:

« Additional guidance from the national
government, and prioritising SPP on the national
political agenda.

« Additional budget to hire social procurement
specialists.

e Clearer and simpler SPP criteria articulated
through the National Plan. The existing criteria
were developed for national government’s
application, but local agencies have also sought
to make use of the criteria.

« Collaboration and partnerships between
government agencies with limited SPP capacity
and knowledge as well as cooperation between
government agencies and market parties.

Although the Manifesto has been embraced by a
significant number of agencies, it is not solely
responsible for improving SPP practices across the
Dutch government. The 2021 National Plan stated that
“front runner’ agencies who are committed to
purchasing in a sustainable manner are likely to be
involved in the Manifesto, the Circular Procurement
Green Deal or one of the learning networks.

Interviews with practitioners suggest that social and
sustainable procurement reforms require greater financial
resources, time and effort to embed into government
agencies, compared to other procurement reforms.

Supplier practices

The 2020 review indicated that the procurement
initiatives have led to strengthened awareness and
sustainability ambitions of some government suppliers.

- Suppliers feel supported when government agencies
systematically include sustainable procurement
criteria in tenders and will adjust their policies
accordingly.

- Thereis evidence that social and sustainable
procurement criteria contributed to the development
of new sustainable products.

- Thereis also more dialogue with the market on social
and sustainable procurement. While engagement with
suppliers on effective social and sustainable criteria
requires an investment of time from the government,
they provide new insights and help public buyers
formulate and set realistic ambitions.
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Societal outcomes

* The 2021 National Plan stated that the Netherlands is
one of few countries worldwide that monitors the
impacts of SPP. Initial results of the monitoring methods
developed show that projects involving sustainable and
social procurement have contributed to reducing CO,
emissions and other kinds of environmental impacts, and
to improving the employment outcomes for people with
disabilities.

* The first report by the National Institute for Public Health
and the Environment on public procurement of sixteen
product groups in 2015-16 found that there had been
significant impact. The investigated purchases together
are estimated to have led to at least 4.9 M tonnes of
greenhouse gas emissions avoided during the terms of
the contracts (mainly through the purchase of sustainable
electricity and solar panels). Bio-based purchasing has
avoided the use of 13,000 tonnes of oil equivalents.

Key lessons - factors influencing impact

Input from market actors in tailoring procurement criteria

Improved supplier practices as a result of increased
consultation highlights the benefits of involving suppliers
and the broader business community in the development of
social and sustainable procurement criteria. The involvement
of broader market players in the development and ongoing
implementation of social procurement criteria can support
setting realistic goals and provide suppliers with the
opportunity to make organisational changes and tailor their
services and products to meet those criteria. This is
particularly important at local and regional levels where
government agencies can tailor and adapt the SPP criteria to
their local area.

Sufficient time and budget to support implementation of
social procurement criteria in tender processes

Public agencies need sufficient budget and time to integrate
social and sustainable procurement processes into their
organisation. It is essential that social procurement criteria is
embedded in standard procurement procedures, documents
and policies to assist procurers integrate social and
environmental considerations into day-to-day decision
making.

Budget should also be allocated for hiring specialist staff to
consider social and sustainable procurement criteria in
decision-making. In addition, agencies should allocate
adequate financial resources to monitor the effectiveness of
social and sustainable procurement measures, including
through engaging technical experts.

Action plans and reporting requirements

Action plans and reporting requirements are effective tools
to encourage agencies to plan, resource and set goals to
implement social procurement processes. The compliance
requirements of the Manifesto have accelerated and
improved sustainability practices of government agencies.
Government agencies recognise that enhancing the
enforceability of SPP could help to improve the rate of roll-
out and implementation of goals within action plans.
However, it is important that mandatory requirements do not
focus on achieving a certain result, and instead focus on
taking steps to increase impact.

A central coordinating hub

A central coordinating hub can play a critical role in driving
better practice by enabling collaboration, providing
technical guidance, and providing and a level of
accountability. In the Netherlands, the central coordinating
hub facilitated implementation of SPP as:

* aconvening body, by coordinating stakeholder
engagement and buyer groups

e atechnical hub, by providing a platform for information
sharing as well as specific tools and advice to support the
integration of social and environmental considerations
into government procurement decision-making, and

* amonitoring body, by ensuring that Manifesto agencies
are held accountable to the commitments articulated in
their action plans.



18 Summary of Initiatives

4
\w

sweden

* National Public Procurement
Strategy

 County Council Network on
Sustainable Public Procurement

Overview of initiatives
National Public Procurement Strategy

The National Strategy, adopted in 2016, outlines the
Swedish government’s national policy objectives related to
public procurement. It also contains tips and advice on how
contracting authorities can develop their strategic work on
public purchasing. The National Strategy is primarily aimed
at central government authorities. However, the
government also intends that the 21 county councils, (which
account for the bulk of public purchasing in Sweden) and
the 290 municipalities also implement the policy in their
procurement activities.

The National Strategy contains seven goals, including the
goal of 'public procurement which contributes to a socially
sustainable society’ (SRPP).

In order to achieve this goal, the National Strategy states
that:

e Criteria for social considerations should be included in
public procurement whenever possible and appropriate.

e Public procurement should promote respect on the part
of businesses for human rights in their operations (in
alignment with United Nations Guiding Principles on
Business and Human Rights).

« Sweden shall not contribute to ‘social dumping’ through
public procurement (the practice where workers are given
pay and/or working and living conditions which are sub-
standard compared to those specified by law or collective
agreements in the relevant labour market, or otherwise
prevalent in any country).

« Contracting authorities should stipulate criteria for
reasonable conditions of employment in procurement
contracts.

« Contracting authorities are encouraged to develop an
initial code of conduct or a sustainability policy to clearly
demonstrate the responsibility they assume for ensuring a
socially sustainable society. The National Strategy sets out
the importance of including the principle of universal
design at an early stage of the public procurement process,
to ensure that contracting authorities think strategically
about the social impact (positive or negative) of a product
or service.

« Contracting authorities should play a part in increasing

Summary

At a National level, Sweden’s National Public
Procurement Strategy aims to facilitate public
procurement that contributes to a ‘socially sustainable
society’. At aregional level, the County Council Network
on Sustainable Public Procurement works together to
ensure procurement does not involve human trafficking
of violations of workers rights.

employment via public procurement.

« Contracting authorities should enable participation in
public procurement for voluntary organisations, social
enterprises, and non-profit organisations.

County Council Network on Sustainable Public
Procurement

Independent of the National Strategy, in 2010, the Swedish
county councils joined forces to establish the County Council
Network on Sustainable Public Procurement (County Council
Network). The County Council Network aims to ensure
products and services they procure do not involve human
trafficking or violations of workers’ rights.

Implementation features
National Public Procurement Strategy

Implementation of the recommendations contained in the
National Strategy is not mandatory. The Swedish National
Agency for Public Procurement (National Agency), created
in 2015, has an important role in supporting implementation
of the Strategy. The National Agency is an independent
authority that provides assistance to contracting authorities
to procure goods that are more sustainable from an
environmental, social and economic perspective. The
National Agency also developing tools and guidance for
using SRPP, including model sustainability criteria and
guidelines.

In2017-2019, the National Agency commissioned a project
aimed at increasing the use of employment clausesin
public procurement, one of the recommendations of the
National Strategy. The project involved collaboration
between Swedish and Finnish government authorities and
resulted in the creation of a national model and knowledge
bank on employment clauses in public procurement.

The national model includes many interesting aspects,
including promoting gender equality and encouraging
social enterprise participation in procurement through
reserved contracts. As part of the model, the National
Agency also developed a tool that helps calculate the
socio-economic benefits for the actors involved: the
employee, the public sector, the private sector/ company
and the total socio-economic benefit for the country.
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In 2021, the National Agency publicly consulted on the use
of contract terms for sustainable supply chains. This work
has led to the creation of draft contract terms for
sustainable due diligence, as well as tools and guidance for
both procuring agencies and suppliers. Support materials
include a self-assessment template, assessment matrix,
office audit template, deviation management template and
factory audit template.

County Council Network on Sustainable Public
Procurement

Since 2012, the County Council Network has had a formal
national structure with a national coordinator who is
accountable to a five-member national steering committee,
representing the chief procurement officers and
environmental managers of the 21 county councils. The
network also has a group of experts and a dedicated
contact point in each procurement region.

The County Council Network provides training and
education to members of the expert group to ensure they
can properly evaluate suppliers compliance with the code
of labour standards, conduct risk assessments, understand
social audits and corrective action plans, and procure third-
party audits to help the county councils determine whether
or not there is breach of contract.

The county councils employ a common supply code of
conduct, common supplier questionnaires, and conduct joint
factory audits.

Impact of the initiatives

Government practices

The National Strategy and County Council Network have
had very different impacts across the three levels of
government in Sweden.

National Government

« The two initiatives considered have had limited impact at
the national level.

« A 2018 monitoring report by the Swedish Competition
Authority found that, although SRPP is a political priority
in Sweden, there is limited quantitative data that can be
used to analyse implementation of the National Strategy
on a national level. The report outlined the below
challenges faced by contracting authorities in
implementing SRPP:

- Lack of capability and experience among contracting
authorities, suppliers, and decision-makers.

- Lack of guidance and support, for example guidance
materials and criteria.

- Inrelation to employment-opportunities: lack of a
common national model, lack of e-tools, platforms
for planning and follow-up, and lack of acceptance in
the private sector and among suppliers.

- Lack of methods for measuring results and effects.

County Councils

« (Case studies provide some evidence that the County
Council Network has strengthened social procurement
practices at a county level. For example:

- In2015,an NGO reported on human rights and labour
rights violations in Thai factories which supplied at
least half of all poultry consumed in Sweden. The
report noted that none of the county councils
regularly conducted audits and had limited capability
for enforcing social criteria in the procurement of
food products. In response to the report, the county
councils audited two poultry factories, added food
items as a risk category, conducted a risk analysis of
food items, provided risk assessment training to
staff, and created an action plan.

Municipalities

« A 2022 study noted that the 290 independent
municipalities have integrated social criteria to different
degrees within their procurement processes. One of the
implications is that there have been different levels of
collaboration among public organisations. Some small
and neighbouring municipalities have acted together to
develop criteria, while other municipalities have acted
individually.

* The creation of the national model on employment
clauses has been successful in increasing the use of
employment clauses across many government agencies.

- For example, the Municipality of Helsingborg, which
has been working with employment clauses since
2015, has embraced the model. In 2019, the City of
Helsingborg had included employment clauses in 105
individual agreements from 33 procurement
processes.



20 Summary of Initiatives

Supplier practices

The impacts of the National Strategy and County
Council Network at the supplier level have been
documented to some extent.

A 2016 case study of the electronics industry
demonstrates the positive impacts on supplier
capability, resulting from the collaborative practices of
the County Council Network:

- Inresponse to an NGO report on labour rights
violations in electronics factories in China, the
County Council Network initiated a two-year
engagement process to ensure its supplier, Dell,
used its full leverage to remedy the violations and
prevent recurrence. This included the development
of new compliance conditions to enhance supplier
due diligence, such as improved risk assessment and
audit methodology, making corrective action plans
more accessible and addressing the root causes of
violations over time.

A 2020 study on employment clauses in public
procurement contracts, found that suppliers faced new
challenges as a result of the initiatives. This included
managing the tension between old and new
procurement practices, striking a balance between
fulfilling formal responsibilities and performing new
practices on an ad hoc basis, and having adequate time
and resources to do so.

A 2021 study of implementation of social procurement
policies in the construction sector found the following:

- Vague or misaligned polices and goals: A major issue
for policy implementation is that, although the
procurement policies were aligned with the ethos of
many organisations in the sector, practical
implementation was difficult due to the ambiguity of
goals and how they are to be achieved. Additionally,
policies are sometimes misaligned with the local
needs or suppliers find it difficult to prioritise between
policies at the national level and local needs.

- Need for collaboration and stakeholder engagement:
The implementation of social procurement policies
requires collaboration between a range of
organisations, such as the agency, contractor, and
other third parties (e.g., Swedish Employment
Agency). However, there are no formalised cohesive
practices for implementing policies throughout the
sector. Processes related to policy implementation
are more effective when they are developed
collaboratively with key stakeholders.

- General lack of capacity and guidance: A lack of
capacity and resources is a barrier to implementation
of policies as local actors may not have the right

expertise, competencies, finance or staffing. As a
result, outcomes are rarely evaluated. Additionally,
there was a perceived lack of formalised guidance
and support from the national government to
practically implement policies at the local level. For
example, there were uncertainties about who should
be responsible for the evaluation, i.e, either the
client initiating the policy implementation or the
contractor performing it.

Societal outcomes

A 2015 case study from the surgical equipment industry
demonstrates positive societal outcomes resulting from
the collaborative practices of the County Council
Network:

- Following an NGO report on labour rights violations
in Pakistan, the county councils embarked on a joint
initiative to implement social criteria in their
procurement process which set a precedent for
Sweden’s more systematic approach to social criteria
setting. A follow up report found positive
developments in factories supplying Sweden and
that conditions at sub-suppliers had also improved.

The 2018 Swedish Competition Authority report noted
that more emphasis is needed on measuring and
monitoring at the national level to enable effective
monitoring of societal outcomes associated with the
National Strategy.

In 2019, the City of Stockholm estimated that the use of
employment clauses in hundreds of completed
procurements have generated thousands of jobs.
However, it is not possible to give more precise figures
due to the lack of a unified system to collect and
aggregate statistics on social requirements and
employment requirements in procurement in Sweden.
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Key lessons - factors influencing impact

Clear guidance and tools for implementing social
procurement criteria and engagement of market actors in
this process

Clear guidance and tools, such as the national model for
employment contract clauses, has been effective in
increasing implementation of SRPP with respect to
employment contracting. However, where guidance or
processes related to implementation have not been
developed in collaboration with suppliers and stakeholders,
they are likely to be much less effective such as in the case
of the construction industry.

Clear policy goals which are aligned to the needs of the
local area

Setting clear policy goals is key to success in
implementation of social procurement policies. Clear goals
laid out in tender documentation helps to enable practical
implementation of national policies. Additionally, policies
are more effectively implemented when local or regional
agencies are allowed to set social procurement policy goals
that are aligned to their local area. This should be achieved
through consultation with stakeholders including market
actors and civil society.

Deeper engagement and collaboration along the
value chain

Implementing social procurement can require cooperation
between multiple parties, including the government
agency, supplier, and any sub-contractors at all stages of
the procurement process. The outcomes of the electronics
contract case study, where both manufacturer and reseller
improved their due diligence practices, demonstrates the
benefits of long-term engagement with suppliersin order to
obtain positive outcomes.

Sufficient resources and capability

Sufficient resources, including the right expertise,
competencies, finance and staffing are important to the
successful implementation of social procurement. A lack of
resources is particularly detrimental to measurement and
evaluation of social procurement outcomes, as the
construction industry study shows.

Coordinated action by local and regional authorities

Although the formation of the County Council Network
preceded the National Strategy, the Network’s activities
have been highly effective in supporting implementation of
SRPP. This example shows that coordinated action at the
local level can be achieved through the appointment of a
national coordinator and a network of empowered regional
representatives and experts, even in the absence of
national guidance. The benefits of collaboration at the
regional level include greater alignment on procurement
activities. The shared pool of resources and use of joint
audits by county councils result in more efficient use of
resources and minimises capability demands.
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UnitedKingdom

e Public Services (Social Value) Act 2012
*  Procurement Policy Note 06/20

Overview of initiatives
Public Services (Social Value) Act 2012

The stated goal of the Public Services (Social Value) Act
2012 (the Social Value Act) is to help procurers get 'more
value for money out of procurement'. The Social Value Act
requires public entities at the preparation and planning
stage of services procurement to consider a) how social
value can be improved by what is being procured and b)
how, in conducting the procurement, the entity may act with
aview to securing that improvement.

The Social Value Act applies to state, regional and local
authorities, bodies governed by public law, associations
formed by one or more such authorities or bodies governed
by public law, and central government authorities.

Although there are no accountability mechanisms under the
Social Value Act, as a matter of good practice, public
authorities may keep formal records to demonstrate they
have complied.

Procurement Policy Note 06/20

The Procurement Policy Note 06/20 (PPN 06/20) delivers on
a commitment of the central government to 'go further’
than the Social Value Act. It creates an additional obligation
for central government authorities to explicitly take into
account social value, applying a minimum weighting of 10%
when awarding goods, works, and services contracts.
Central government authorities include all ministerial
departments, some other bodies, and the Crown.

Although there are no penalties or reporting requirements
under PPN 06/20, evidence of government agency’s
consideration of social value should be clear from
procurement documentation and record keeping.

Summary

These reforms require commissioners of public services
to consider how they can also secure wide economic,
social, and environmental benefits.

Implementation features

In 2016, the National Social Value Taskforce developed the
National TOMs (Themes, Outcomes, Measurements)
framework to support implementation of the Social Value
Act. The National TOMs has since evolved the national
social value measurement standard used by local
authorities, businesses and other organisations across the
UK.

In 2020, the PPN 06/20 established the 'Social Value Model'
and framework for evaluating social value in the
procurement process. Although use of the TOMs framework
is encouraged for all suppliers and procurers, only the
Social Value Model is required to be used for central
government contracts.

At the time that the PPN 06/20 was issued, the central
government stated it would be training 4,000 government
procurement staff in using the new model.
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Impact of the initiatives

Government practices

Interviews with practitioners in this jurisdiction noted
that implementation of the Social Value Act was limited
in the first 10 years following its introduction. However,
the introduction of the PPN 06/20 has created a
renewed interest in the social value agenda, particularly
by central government entities. Prior to this, various
studies showed that integrating social value into
procurement practices was mainly driven by innovative
pioneers rather than being consistently applied across
the public sector.

In 2017, areview into the use of social value in the
National Health Service found that only 13% of Clinical
Commissioning Groups could demonstrate 'highly
committed, evidenced and active use' of the Social
Value Act.

A 2019 study found that the Social Value Act has had
more impact on local authority practices compared to
central government authorities. Central government
entities were observed to have made 'very limited use' of
social value in procurement. Whereas, at the local
council level, the reforms appears to have led to
changes in policy and processes and strengthened
capability and collaboration. For example:

- Nearly 45% of local councils now have a social value
policy, an increase from the 24% in 2016.

- Thereisevidence of some local councils
collaborating on ways to incorporate social value into
procurement practices, a key factor for success.

- 63% of local council employees reported that they
have a good understanding of social value and the
Social Value Act. The closer an employee’s role is to
the specific and technical provisions of the Social
Value Act (e.g., those in procurement and service
delivery), the higher their understanding and
knowledge appears to be.

- Some survey respondents felt that the Social Value
Act was much easier for local authorities to embrace
and apply as 'there’s a more direct link to what is
commissioned and outcomes for residents’.

A recent 2022 study of local government organisations
found that overall engagement with social value is
patchy and inconsistent. While some local government
authorities have embraced the Social Value Act, others
do not engage at all in social value in public
procurement - viewing it as secondary to financial
factors.

Overall, the impact of the Social Value Act and PPN
06/20 has been limited by the weak understanding of
social value amongst procurement practitioners.

A 2022 white paper studied some of the challenges
public entities had faced in implementing the Social
Value Act and PPN 06/20:

- Defining which social value activities are required for
the tenders, particularly when the entity has no clear
social value policy or other data driven social value
goal setting. This is made more difficult by lack of
guidance and useful tools.

- Although the TOMs model and the Social Value
Model provide a framework for evaluating social
value outcomes and measurement, many local
councils, particularly in rural areas, feel that these
tools provide high-level headlines for broad social
issues which do not suit the needs of their local area.
As aresult, councils are increasingly choosing to
take their own approach to social value and create
their own localised priorities.

- Lack of trained staff who can understand and measure
social value. This creates challenges for assessing what
kind of social value each tender could deliver and for
monitoring social value delivery over the life of a
contract. Furthermore, there are challenges in
collecting and validating social impact data, a
requirement of PPN 06/20.

Supplier practices

There appears to have been a limited increase in
supplier capability resulting from these reforms.
Challenges faced by suppliers include:

- The lack of prescriptive tenders outlining specific
social outcomes sought through procurement and
the use of generic guidelines make it challenging for
suppliers to contribute to social value goals.

- Those suppliers who do not already have social value
strategies or plans often include generalised social
outcomes within tenders that do not meet the
specific needs of the local authorities.

- Small and medium enterprises are at a particular
disadvantage because they are less likely to have
social value experts.

A 2022 study found that the number of contracts
awarded to voluntary, community and social enterprises
since the introduction of the Social Value Act is low and
has remained static, despite supplier diversity being a
key goal of the reforms. Charities and social enterprises
account for 5% and 10% respectively of all central
government and local government contracts. However,
this may change as central government authorities are
now explicitly looking for more diverse providers,
charities, and social enterprises.
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Societal outcomes

* Although the TOMs framework provides a measurement
framework for social value, there is limited data on the
socio-economic impact of the reforms because
outcomes are not routinely monitored.

* Ina?2019 survey, 55% of local council respondents felt
that the Social Value Act had led to better outcomes for
residents, although this impact was not quantified.

« A 2022 study observed that 'due to the permissive
nature of social value legislation... the potential impact
of social value has not been fully realised’.

Key lessons - factors influencing impact

Normative guidance and requirements

Normative frameworks improve uptake of public
procurement requirements. The Social Value Act on its own
did not result in effective implementation of social value
considerations in public procurement because the
requirements of the Act were too vague to implement
practically. The development of the TOMs framework
provided much needed guidance on how to practically
implement social value requirements in tenders.
Furthermore, the increased requirements of PPN 06/20
have anecdotally coincided with an increase in explicit
social criteria within central government tenders.

Local and regional council development of their own
priorities for social procurement

Social procurement reforms attract greater buy-in from
local councils when they are given the chance to connect
impact to local constituencies and priorities. This is because
local and regional councils are able to more easily
implement social value in public procurement when there is
a clearer link to the impact for local areas. Additionally,
local and regional councils can create more flexible
requirements which do not create unfair challenges or bias
against voluntary, community and social enterprises.

Monitoring to show impacts of social value

For the first ten years of the Social Value Act, buy-in across
all levels of government was limited. More recent take up of
the reforms is, in part, because government agencies have
been able to see the return on social value procurement
initiatives. This demonstrates the critical nature of
monitoring outcomes to be able to measure the impact of
social value reforms.

Sufficient resources and capability

Effective implementation of social value in public
procurement requires sufficient resources and capability.
This includes hiring of specialists and provision of training
to employees. In particular, expertise is required to support
buyers to integrate specific social criteria into tender
documentation and assessment criteria. Public buyers also
need to advise suppliers on how they could enhance their
organisational approach or innovate services contemplated
as part of a tender to create additional social value.
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EuropeanUnion @&

* Buying Social: A Guide to Taking
Account of Social Considerations in
Public Procurement

Overview of initiative

First published by the European Commission in 2011, Buying
Social: A Guide to Taking Account of Social Considerations in
Public Procurement (the Guide) seeks to provide guidelines
for public buyers, including governmental and non-
governmental stakeholders, on using public procurement to
achieve socially responsible public procurement (SRPP).
The Guide contains case studies covering all stages of the
procurement process across various EU countries, including
good practice examples and lessons learnt.

The Guide has two aims:

1. Toraise contracting authorities’” awareness of the
potential benefits of SRPP, and

2. Toexplainina practical way the opportunities offered
by the existing EU legal framework for public
authorities to take into account social considerations in
their public procurement, thus paying attention not
only to price but also to the best value for money.

In the European Union, SRPP must be carried out in
accordance with the 2014 Public Procurement Directives
(the Directives).! The Directives do not prescribe a ‘one size
fits all” approach for public procurement contracts.
However, they do make it clear that social aspects may be
taken into account throughout the entire procurement
cycle, from preliminary market consultation to contract
performance conditions. The Guide is credited by many EU
countries as a catalyst for notable shift in favour of SRPP
between 2011-2014, prior to the passing of the directives
that require and provide a broader scope for EU member
countries to consider social and environmental outcomes in
procurement decisions. It was updated in 2021 to reflect
more recent changes in EU legislation, however the core
guidance for achieving improved social outcomes in public
procurement remains consistent.

Summary

The Guide provides practical advice to members of the
European Union on how to achieve socially responsible
public procurement.

Implementation features

The Guide is a soft law instrument and does not impose any
requirements on member states. Rather, it provides
interpretation of the binding Directives and best practice
guidance for implementation:

The Directives provide the following:

* Reservations: procurement agencies may reserve the
right to participate in award procedures for public
contracts for suppliers whose main aim is the social and
professional inclusion of persons with disabilities or
disadvantaged persons.

* Technical Specifications: procurement agencies can
develop ‘technical specifications’ for tenders and those
which do not comply must be rejected.

« Exclusion and selection criteria: Government agencies

- may exclude a bidder or choose not to award a
contract due to non-compliance with environmental,
social or labour law obligations

- must exclude an abnormally low tender where is it
due to such non-compliance

- must exclude bidders where they have been
convicted of an offence relating to child labour or
other forms of human trafficking.

* Award criteria: contracts covered by the Directives must
be awarded on the basis of the ‘most economically
advantageous tender’, with public buyers able to apply a
wide range of qualitative and cost-related criteria,
including social criteria.

The Directives also include an overarching ‘social clause’
which requires member states to take ‘appropriate
measures’ to ensure compliance with applicable
environmental, social and labour law obligations by bidders.
This should be performed at the relevant stage of the
procurement process - when applying the exclusion criteria
and provisions concerning abnormally low tenders, and
when awarding the contract.

" Directive 2014/23/EU of the European Parliament and the Council of 26 February 2014 on the award of concession contracts; Directive 2014/24/EU

of the European Parliament and the Counci
i

li
[ of 26 February 2014 on public procurement and repealing Directive 2004/18/EC; Directive 2014/25/EU
[

of the European Parliament and the Council of 26 February 2014 on procurement by entities operating in the water, energy, transport and postal

services and repealing Directive 2004/17/EC.
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The Guide places significant focus on both mitigating
human rights risks and promoting social outcomes. For
example, the Guide recommends that procurers:

¢ Include social conditions in draft contract terms and
publish this at the beginning of the tender procedure,
with bidders’ attention drawn to these conditions.

* Include contract performance conditions which target
social and employment-related considerations, and
which are linked to the subject-matter of the contract.

* Use mandatory and optional exclusion criteria to ensure
that bidders have not committed any violations of
applicable social or labour law, or collective
agreements.

Although the guide recommends best practice approaches
for SRPP, in practice procurers must only exclude suppliers
that have been convicted of child labour or human
trafficking but are not required to exclude those implicated
in other exploitative practices and can continue to select
tenders based solely on cost.

Impact of the initiative
Government practices

« Publication of the Guide has influenced the
development of EU legislation, which now explicitly
includes SRPP considerations (e.g. The 2014 Directives).

« A 2020 report of the Soft Law Research Network
(SolLaR) found that, publication of the Guide has also
had a clear impact on EU member states’ national
policies:

- The 2020 SolLaR highlighted that the Guide caused a
notable shift in the public procurement policies of
some EU countries towards more deliberate
integration of human rights into practices, policies
and national legislation. The Guide is referenced by a
range of EU jurisdictions including Belgium, Sweden,
Denmark and many Baltic States, as being useful.

- However, a 2020 European Commission study found
that member states are not yet fully exploiting the
possibilities of public procurement as a strategic tool
to support social policy objectives. Analysis by the
Institute for Business and Human Rights suggested
that the discretionary nature of SRPP considerations
under the Directive invites inconsistency in EU-wide
implementation and risks a lowest common
denominator approach.

* Interms of the impact on government agency
procurement practices:

- Thereislimited publicly available data on the use of
reservations, technical specifications, exclusion
criteria, and award criteria.

- The Guide isreferred to by many social and
sustainable procurement professionals as a useful
tool to support government entities to integrate
social procurement practices across all stages of the
procurement process.

- The 2020 European Commission study found that
public buyers across Europe are starting to take
advantage of these opportunities and demonstrate
real social impact in their purchasing.

- However, the European Business Services Alliance
(EBSA), which represents up to 40% of businesses in
some sectors, noted that price is still the most
important criteria in public procurement.

Supplier practices

* The EBSA has called for greater engagement with their
members (e.g. businesses) and social partners as part of
the process for updating the Guide. The EBSA noted
that this engagement would enable drafters to take into
account the experience of all impacted stakeholders.

e Supplier and broader market engagement was
highlighted in many of the case studies within the Guide
as playing a critical role in catalysing market innovation
to meet social procurement objectives. Encouraging
dialogue as part of procurement practices provides
opportunity for suppliers to develop and test new ideas
to respond to the goals of social procurement.

Societal outcomes

* The Guide outlines arange of outputs and outcomes
from public sector social procurement case studies. For
example, procurement impacts include: increases in
employment of diverse workforces and people with
disabilities, improvement in the quality of adult day care
services, and accessibility of water fountains.

« Thereis some evidence that public sector buyers
across Europe are starting to take advantage of these
opportunities and demonstrate real societal outcomes
in their purchasing. A European Commission report
looked at 71 good practice case studies showing how
public buyers have implemented socially responsible
public procurement to promote employment
opportunities, provide opportunities for social economy
enterprises, encourage decent work, support
compliance with social and labour rights, accessibility
for all, respect human rights, and deliver high quality
social, health, education, and cultural services.
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Key lessons - factors influencing impact

Specific social procurement guidance including case
studies

Including specific social procurement case studies in
guidance can be a helpful catalyst for change. The Guide’s
use of case studies facilitated implementation of SRPP by
outline how other government entities have integrated
social criteria or risk management within each stage of the
procurement process. The inclusion of case studies
demonstrated an uptake of good practice across a range of
sectors which provided guidance and inspired agencies to
take action.

Supplier engagement

Supplier engagement is key to the successful
implementation of social procurement initiatives. The
process of updating The Guide demonstrated the need to
engage with suppliersin this process. Greater engagement
with suppliers as part of the development of general social
procurement guidelines and more specific tender guidance
can also support supplier to prepare for social and
environmental procurement criteria. Engagement with
market actors more generally supports suppliers to
innovate their approaches and organisational practices to
meet social procurement objectives.
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United States
of America

e [Executive Order 13126 Prohibition of
Acquisition of Products Produced by
Forced or Indentured Child Labor

=

 Executive Order 13627 Strengthening

Protections Against Trafficking in
Persons in Federal Contracts

Overview of initiatives

The rules for procurement by US federal agencies are
contained in the Federal Acquisition Regulation (FAR). The
FAR consolidates public laws adopted by Congress,
Executive Orders issued by the President, and treaties that
have the force of law in the US.

The FAR applies to federal government agencies including
executive departments, military departments, government
corporations, and other independent establishments within the
executive branch (e.g. the State Department, Army, US Postal
Service) in relation to contracts sourced abroad. All Federal
agencies must comply with the FAR and are able to issue
additional 'supplements’ to the regulation which may create
further requirements for suppliers for the relevant agency.

Executive Order 13126 Prohibition of Acquisition of Products
Proauced by Forced or Indentured Child Labor

In 1999, Executive Order 13126 ‘Prohibition of Acquisition of
Products Produced by Forced or Indentured Child Labor’” was
signed. The reform prohibits use of child forced labour in
contracts sourced abroad, by requiring contractors to certify
that they do not sell a product on the Department of Labor ‘List
of Products Requiring Contractor Certification as to Forced or
Indentured Child Labor’ or that they have made good faith
efforts to determine whether forced child labour was used.
Importantly, the regulation includes a carve-out for
contractors from countries with whom the US has a free-trade
agreement or are a party to the WTO Agreement on
Government Procurement (GPA).

The FAR requires an agency to notify potential contractors
if a good procured is on the List of Products Requiring
Contractor Certification as to Forced or Indentured Child
Labor that is annually updated by the Department of Labor.
In 2022 the list comprised 24 products from 26 countries. If
the goods are on the list, the contractor must certify that it
(a) will not source from countries listed as high-risk, or (b)
has made a good faith effort to determine whether the good
was produced with forced or child labour. This certification
is only applicable to the ‘end product’ and not to its
components, and unless there is contrary information, the
FAR requires the procurement officer to rely on this
certification. Contractors are required to notify their
contracting officer and the agency inspector general upon

Summary

The FAR essentially establishes a certification scheme
whereby suppliers certify that they have made
reasonable efforts to avoid certain human rights
violations in their supply chain.

receiving 'any credible information' that a human trafficking
violation has occurred. A 2022 reform requires agencies to
refer contractor reports of potential human trafficking
directly to an agency suspension and debarment official.

Executive Order 13627 Strengthening Protections Against
Trafficking in Persons in Federal Contracts

In 2012, after two reports highlighted the opportunities for
human trafficking created by US procurement, Executive Order
13627 ‘Strengthening Protections Against Trafficking in Persons
in Federal Contracts” was signed. The US has long had a policy
prohibiting Government employees and contractor personnel
from engaging in trafficking in persons. This reform was
incorporated into the FAR in 2015, building on existing
provisions by creating trafficking-related prohibitions and
contract administration requirements for federal contractors
and sub-contractors. At the time of signing, President Obama
noted that the US Government was the largest single
purchaser of goods and services in the world and thus bears a
responsibility to ensure that taxpayer dollars do not contribute
to trafficking in persons.

The FAR requires that agencies mustinsert a clause in all
contracts that imposes obligations on suppliers to prevent
human trafficking and adhere to US law. For contracts that
are performed outside the US and exceed $500,000 USD in
value (excluding contracts for commercially available off-
the-shelf items), a contractor must prepare a compliance
plan containing particular due diligence tasks including
reporting any incidents of human trafficking, terminating
subcontractors or other parties that engage in human
trafficking, and protecting employees exposed to human
trafficking. A contractor must annually certify
implementation of the compliance plan and must include
the substance of the plan in any sub-contracts and
contracts with all of its agents. The reform allows for
authorities to terminate a contract if an entity or
subcontractor is engaged in forced labour or human
trafficking and can also suspend them from bidding on
future contracts. Authorities can also remove an employee
of a contractor or a subcontractor from a job site for
suspected non-compliance with the human trafficking
provisions of the FAR.
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Implementation features

The Department of Labor publishes an online Toolkit for
Reducing Child Labour and Forced Labour. While not specific
to procurement, this toolkit includes a step by-step guide to
create a social compliance system that is broadly relevant to
procurement and supply chain management. In addition, the
Department of State has issued guidance on prevention of
human trafficking and compliance with the law of a country
in which services are performed. The Department of Defense
and US Agency for International Development have issued
similar guidance while the Department of State has funded
the creation of an Online Responsible Sourcing Tool that
includes resources to help federal contractors, acquisition
officers and businesses identify, prevent and address human
trafficking risks in supply chains.

Impact of the initiatives
Government practices

* A 2014 study of human rights and government
purchasing found that most government entities had
limited capacity to monitor and enforce procurement
contracts, with some exceptions.

- Theimplementation of FAR requirements at some
agencies was so weak that 10 years after the
enactment of the FAR, agencies continued to award
contracts after another agency excluded a
contractor from future procurement on statutory
grounds of fraud, tax evasion, and national security.

- Those agencies that have strong practices, such as
the General Services Administration, tended to have
invested in developing internal capacity for
enforcement. Generally, however, the study found
that it is difficult to persuade an agency that has
generally weak enforcement to step up its capacity
solely in response to possible human trafficking or
child labour violations, and a more efficient approach
may be for two or more agencies to develop and
share resources for enforcement of shared human
rights standards.

« A 2013 Government Accountability Office report noted
that organisations that had the strongest FAR
enforcement record had dedicated staff, detailed
policies, and referred cases for debarment-based
investigations for violation of domestic law outside
procurement. Since this report, federal agencies have
made progress in implementing these practices, which
are particularly well suited to policing violators within
global supply chains.

Supplier practices

« Historically, the FAR has a limited impact on supplier
practices. Although contractors are required to
demonstrate that they have a 'satisfactory record of
integrity and business ethics' at the pre-award stage, a
2013 US Senate report showed that 30 of the top 100
violators of federal wage and safety laws were large
federal contractors for services such as cleaning,
security and construction.

* Interviews with practitioners reveal that a lack of clarity
of requirements and a lack of guidance is a barrier for
suppliers to meet requirements under the FAR.
Practitioners noted that there has been an increase in
suppliers seeking professional services advice on how to
follow certification requirements. This is partly because
of inconsistencies in the legislation (e.g. 'forced labor' is
defined in varying ways in the FAR, US trade policy, and
ILO Conventions). The lack of clear guidance for
interpreting and complying with the 2000-page law
contributes to the confusion.

« Practitioners also noted that suppliers have made clear
that they want to be consulted on the development of
guidance documents and tools.

Societal outcomes

« QOverall, the certification requirements have not
increased reporting of human trafficking or child labour
in supply chains, or helped to address violations when
they are discovered.

« The following have been identified as key barriers
preventing the FAR from achieving intended societal
outcomes:

- Compliance obligations are limited mainly to
certification and do not require general human rights
due diligence. Although the requirement to develop a
compliance plan for human trafficking does require
some due diligence measures, these requirements
are not comprehensive and do not require a risk-
based approach.

- Compliance obligations do not apply to contracts
sourced from trade partners countries (i.e.
certification is not required). This undermines the
effectiveness of the scheme and reduces its
potential for positive impact on supplier practices.

- Non-compliance with the FAR is usually discovered
in a post-award audit. However, there are challenges
in proving non-compliance because the opaque
nature of supply chains makes it difficult to prove
that a contractor was aware of a violation. This lack
of visibility over supply chains was demonstrated in
2013 by suppliers of apparel to stores on US military
bases, known as “exchanges”, which offer to beat or
price match any price from rivals. The New York
Times reported that suppliers were surprised to learn
that their goods were sourced in factories where
fires killed hundreds of workers in Bangladesh.

- Thereisascant record of invoking the FAR’s more
robust remedies for non-compliance including
debarment, suspension, and termination of a
contract, suggesting that they are not feasible.

- Most of the conventional remedies in the FAR (e.g.,
withholding payments to contractors or seeking
liguidated damages) are focused on enforcement of
contractor obligations and not designed to address
violation of human rights standards when identified
in supply chains.

- Weak understanding and inconsistent
implementation of the FAR has also limited impact
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Key lessons - factors influencing impact

Implementation guidance and tools developed with
industry input

Implementation guidance and support for government
agencies and suppliers improve effective implementation of
reforms. This is particularly important when reforms are
inserted within broader procurement regulations. Guidance
should cover definitions of terminology, how the reforms
interact with other procurement guidelines, how to comply
with requirements, what processes need to be followed to
appeal, and provide standard templates for these processes
if applicable. Itisimportant that the guidance is created
with stakeholder input and covers areas where clarification
has been suggested/requested.

Capacity for monitoring and enforcement

Where capacity is limited, even the strongest enforcement
measures, such as termination/debarment, are ineffective.
Capacity for monitoring and enforcement can be improved
through initiatives which focus on capability-building of
government procurement officials, such as providing
training, hiring dedicated staff and having detailed
policies. Furthermore, less severe enforcement measures
which focus on capability-building of suppliers, rather than
punishment, will be more practical and feasible for
government entities to implement.

Remedies that not only focus on compliance,
but also address identified human rights violations

The FAR has had limited direct impact on improving
outcomes for affected persons. This is predominantly
because the remedies for non-compliance are focused only
on enforcing compliance rather than addressing human
rights violations when they are identified (except for the
option to remove an employee). Remedies for non-
compliance should not be limited to enforcement
mechanisms, but also providing access to remediation for
victims of procurement-related human rights abuses.
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