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1. INTRODUCTION

1.1 
What is a Regulatory Impact Statement (RIS)?

The preparation of a RIS is required under the Subordinate Legislation Act 1989. This Act provides for regulations to have a limited life.  

In most cases, regulations are automatically repealed 5 years after they are made.  When a regulation is due for repeal, the responsible agency must review the regulation, its social and economic impacts, and the need for the regulation, and make a decision about whether the regulation should be remade. The results of this review are required to be published in a RIS and submissions invited from the public.

The Subordinate Legislation Act 1989 does not require a RIS to be prepared where the regulation deals with matters that are machinery in nature, and not likely to impose an appreciable burden, cost or disadvantage on any sector of the public.

1.2 The Young Offenders Regulation 1997

The repeal of the Young Offenders Regulation 1997 (the YO Regulation) was postponed during 2003 to allow for the completion of the review of the Young Offenders Act 1997 (the YO Act). The YO Regulation is now scheduled for repeal on 1 September 2004. 
The RIS is concerned only with Parts 3 and 4 of the Young Offenders Regulation 2004 (the proposed Regulation). Parts 3 and 4 contain provisions relating to:

1. The particulars to be included in records of warnings and cautions given under the YO Act; and

2. A number of matters in connection with youth justice conferences.

Parts 1, 2, and 5 of the proposed Regulation relate to matters that are machinery in nature and do not require a RIS.

The RIS proposes that the YO Regulation be remade under the regulation making power set out in section 73 of the YO Act. The proposed Regulation repeals and remakes, without substantial alteration the YO Regulation.   
1.4  Submissions
Submissions are invited on any aspect of the proposed Regulation.  

The final date for receipt of submissions is Monday, 12 July 2004.

Submissions can be forwarded in any of the following ways:

1. 
Post


Young Offenders Regulation Review


Legislation and Policy Division



Attorney General’s Department

GPO Box 6 Sydney 2001 

2. Facsimile

(02) 9228 8563

3. Email

carolyn_marsden@agd.nsw.gov.au

4.
Hand delivery


Level 20 Goodsell Building



8-12 Chifley Square Sydney

1.4   
Additional Information
Copies of this RIS are available from the Attorney General’s Department’s website at www.lawlink.nsw.gov.au/lpd or by telephoning (02) 9228 8103
Copies of the Young Offenders Act 1997 and the Young Offenders Regulation 1997 are available for purchase from the NSW Government Bookshop, Goodsell Building, 8-12 Chifley Square, Sydney. The Act and Regulation are also accessible online at www.legislation.nsw.gov.au, or at your local library.

2. 
THE REGULATORY PROPOSAL

2.1
Background: The Young Offenders Act 1997

The YO Act establishes a scheme that provides for a hierarchy of four different levels of intervention into juvenile offending, beginning with police warnings and cautions and graduating to conferencing and, finally, attendance at court.

A young person is entitled to have a matter dealt with by way of a warning, caution or conference provided the matter meets the relevant criteria. How a matter is dealt with depends on the type of offence that has been committed, how serious it is, the amount of violence involved, and the harm caused to any victim.

The YO Act recognises that: 

· Underlying social factors contribute to juvenile offending; 

· Children require different treatment by the justice system to adults; 
· Children should generally only be imprisoned as a measure of last resort; and  
· Children who commit offences should bear responsibility for their actions, but require guidance and assistance because of their state of dependency and immaturity.
The YO Regulation is made under section 73 of the YO Act.
2.2
Objects of the proposed Young Offenders Regulation 2004

The purpose of the proposed Regulation is to repeal and remake, without substantial alteration, the YO Regulation. 
The objects of Part 3 and 4 of the proposed Regulation are to prescribe:

1. The particulars to be included in records of warnings and cautions; and

2. The following matters in connection with youth justice conferences;

a) The notification of Area Commanders of the local police area in which an offence occurred about referrals of matters for conferences;

b) The maximum time for implementation of any outcome plan resulting from a conference;

c) The maximum period of community service work that may be required under an outcome plan;

d) Outcome plans for juvenile bush fire or arson offenders; and

e) The matters to be included in records of youth justice conferences.

2.3 Consultation

Members of the Youth Justice Advisory Committee (YJAC) were consulted during the drafting of the proposed Regulation. YJAC is a statutory committee established to monitor and oversee the implementation and operation of the YO Act. Members of YJAC include representatives from the Department of Juvenile Justice, Attorney General’s Department, NSW Police, Legal Aid Commission, Aboriginal Justice Advisory Council, Department of Aboriginal Affairs and Office of Children and Young Persons. There are also members who represent the interests of victims, the interests of children and young people, the Juvenile Justice Advisory Council, and the Chief Magistrate.

A key function of YJAC is to advise the Minister and the Director General on the making of regulations (section 73, YO Act).

In accordance with section 5(2) of the Subordinate Legislation Act 1989, an advertisement will appear in the Government Gazette and the Sydney Morning Herald announcing the intention to make the proposed Regulation. The RIS and the proposed Regulation will also be circulated to a number of agencies that have an identifiable interest in the proposed Regulation listed in appendix 1.

3. 
DISCUSSION

3.1 Options for remaking the YO Regulation


There are three options for the remaking of the YO Regulation:

i. Do nothing. This would mean that no new Regulation is made when the Regulation is repealed;

ii. Remake the existing Regulation without change; and

iii. Remake the existing Regulation with amendment.

These options are discussed separately below in relation to Part 3 and Part 4 of the YO Regulation.

3.2 Part 3 – Records of warnings and cautions

Part 3 provides for certain records to be created in relation to warnings and cautions. These records are to be kept on the COPS (Computerised Operational Policing) computer system maintained by NSW Police.

Options

Option 1 – Do nothing

If the YO Regulation is permitted to lapse without replacement, there will be no legislative basis for prescribing the scope of the records of warnings and cautions to be maintained by the NSW Police. The NSW Police could therefore decide to cease making records of warnings or cautions, modify the extent to which it currently makes and maintains such records, or continue to maintain records in their current form.

Option 2 – Remake the existing Regulation without change

The proposed Regulation remakes Part 3 of the YO Regulation without change. This option would ensure that the police continue to make and maintain records in their current form.

Option 3 – Remake the existing Regulation with amendment

Another option is to remake the existing provisions of Part 3 of the YO Regulation with amendment. This could involve narrowing or broadening the scope of data to be collected by NSW Police. 

Conclusion

If the NSW Police decide not to continue to maintain records of warnings and cautions, there will be savings in terms of police resources, as police will no longer have to spend time making and maintaining records.
However, the collection of uniform data regarding warnings and cautions across the State has provided the Government and researchers with invaluable information that has assisted with the process of analysing and evaluating different aspects of the operation of Parts 3 and 4 of the YO Act. In particular, valuable information has been collected pertaining to:

 1.  The nature and range of offences for which warnings and cautions have been given;

2.
The level of compliance with the requirement under section 29(3) of the YO Act that the person giving a caution must ensure, so far as practicable, that a person responsible for the child or an adult chosen by the child is present when the caution is given; and

3. The level of equity in the use of warnings and cautions across different cultural and ethnic groups.
In response to evaluations conducted in relation to the YO Act that have used this information, there have been positive changes in police practices that have improved diversion rates for young offenders under the YO Act.

At present there is no suggestion that the scope of data collected is either inadequate or unnecessarily broad.

On a practical level, the police need to collect data on cautions to ensure compliance with the requirements of section 20(7) of the YO Act. Section 20(7) generally limits the number of cautions that a young offender can receive to three.


 The existence of a legislative requirement to make records of warnings and cautions has also served to enhance the accountability of Local Area Commands in relation to the operation of the YO Act. Diversion rates at a regional level can be compared across the State and regional variations analysed. Accountability for individual decisions made under the YO Act has also been enhanced.  

Consequently, it is considered that the benefits of allowing Part 3 of the YO Regulation to lapse do not outweigh the costs to the community of allowing this to occur. 

3.3
Part 4 – Youth Justice Conferences

Part 4 of the YO Regulation provides for the following matters in relation to youth justice conferences:

1) The notification of Area Commanders of local police areas about referrals of matters for conferences by the Director of Public Prosecutions (the DPP) or the court;

2) The maximum time for implementation of any outcome plan resulting from a conference;

3) The maximum period of community service work that may be required under an outcome plan;

4) Outcome plans for juvenile bush fire or arson offenders; and

5) The matters to be included in records of youth justice conferences.

3.3.1   Notifications


Under clause 17 of the YO Regulation, the DPP or the court is required to notify the Area Commander of the local police areas (Local Area Commander) in which an offence occurred of any referral by the DPP or court, of the offence to a conference administrator for a conference. A notification is to include the reasons why the referral is being made.


Options

Option 1 – Do nothing

If the YO Regulation is permitted to lapse, the DPP and the court would no longer have an obligation to provide Local Area Commanders with information on conference referrals. Consequently, no feedback would be provided to Local Area Commanders and specialist youth officers regarding the decisions the DPP and courts make under the Act to commence criminal proceedings against young offenders.

Option 2 – Remake the existing Regulation without change
If the YO Regulation is remade without change, Local Area Commanders would continue to receive information on matters where criminal proceedings have been commenced against a young offender, but where the DPP or the court has decided that the matter should be dealt with by way of a conference. 

Option 3 – Remake the existing Regulation with amendment

The proposed Regulation includes an amendment to clause 17(2) of the YO Regulation. This proposed amendment requires a notification to include the reasons why the referral is being made, and specifies that the court and the DPP must state how those reasons relate to the matters set out in section 40(5) of the YO Act. 

Section 40(5) of the YO Act sets out those matters that a court or the DPP must take account of in determining whether to refer a matter for the holding of a conference. These matters are: 
(a)  The seriousness of the offence;

(b)  The degree of violence involved in the offence;

(c)  The harm caused to any victim;

(d)  The number and nature of any offences committed by the child and the number of times the child has been dealt with under this Act; and

(e)  Any other matter the Director or court thinks appropriate in the circumstances.

The proposed amendments will ensure that the reasons for the referral to a conference will be explained to Local Area Commanders in terms of those matters that the court and the DPP must take into account when exercising their discretion to refer a young offender to a conference under the YO Act. This will enhance the educative value of the feedback provided to Local Area Commanders regarding the decisions being made by specialist youth officers.

Conclusion

The YO Act regulates police discretion in dealing with young offenders on a number of levels. The ability of the court and the DPP to refer a young offender to a conference after criminal proceedings have been commenced by the police represents one level on which this discretion can be reviewed. 

A perceived advantage of allowing the YO Regulation to lapse would be to relieve the courts and the DPP of the administrative burden of having to comply with clause 17, allowing them to redistribute resources to other priorities.

However, it is considered that the benefits of allowing clause 17 of the YO Regulation to lapse do not outweigh the costs to the community of allowing this to occur. The continued provision of feedback to Local Area Commanders will provide guidance to specialist youth officers and assist them to exercise their discretion appropriately. In particular, the revised clause 17 in the proposed Regulation will provide specialist youth officers with more specific reasons as to why his or her decision not to refer a young offender to a conference has been reversed by the DPP or the court.
3.3.2 Times for Outcome Plans

Clause 18 of the YO Regulation provides that the maximum time for the implementation of any outcome plan is six months, or such further time as the Director General of the DJJ may approve in any particular case.

Options

Option 1 – Do nothing
If the YO Regulation is permitted to lapse, there would be no legislative requirement for outcome plans to be implemented within a prescribed time frame. This would allow the Youth Conferencing Directorate (YCD) of the Department of Juvenile Justice (DJJ) to establish purely administrative procedures for setting time limits for the implementation of outcome plans. These administrative procedures could provide for more flexible arrangements to suit the particular needs of the young person without requiring the approval of the Director General of the DJJ. 

Option 2 – Remake the existing Regulation without change
If the existing Regulation is remade without change, the prescribed timeframe of six months for the implementation of outcome plans will continue to be applied to all young offenders participating in a conference across the State. The discretion of the Director General of the DJJ to extend this timeframe in appropriate circumstances will also be preserved.

Option 3 – Remake the existing Regulation with amendment

Another option would be to remake clause 18 in its existing form, but with either a shorter or longer timeframe for the completion of the outcome plan. 

Conclusion

The YCD reports that it has found it useful to have a prescribed timeframe for the completion of outcome plans, as it serves to focus conference proceedings on developing realistic and achievable outcome plans.   

A shorter timeframe for completion may not be realistic, particularly for matters involving more serious offences where a more onerous outcome plan is agreed to. A shorter timeframe may also place unnecessary pressure on young people who may be attending school, participating in further education or working in addition to implementing the outcome plan.

While a longer timeframe may be beneficial for some matters, the fact that 90 per cent of outcome plans are being completed within the current timeframe of six months suggests that, overall, a longer timeframe is not required, particularly as there is a discretion to extend the timeframe in appropriate circumstances with the approval of the Director General of DJJ. Furthermore, if the implementation of an outcome plan goes on for too long, the young person may lose interest in completing the outcome plan. A young person may have moved on with his or her life, and away from offending behaviour, but be impeded by the requirement to complete the outcome plan.

Monitoring outcome plans over a longer period of time would also have an impact on YCD resources, particularly in terms of record keeping.

Consequently, it is proposed that clause 18 of the YO Regulation be remade in its current form. The relatively short time frame of six months provides the young offender with an opportunity to make amends and move on quickly with his or her life. It also provides closure for the victim/s within a short time frame.

3.3.3 Maximum period of community service work

Clause 19 of the YO Regulation provides that the period of community service work imposed by an outcome plan must not exceed the maximum amount that may be imposed in respect of the same offence under the Children (Community Service Orders) Act 1987. Under section 13 of that Act, a children’s community service order is not to exceed: 
(a) In respect of an offence committed by a person under the age of 16 years—100 hours; and

(b) In respect of an offence committed (whether before, on or after the commencement of this subsection) by a person of or above the age of 16 years: 

(I) 100 hours, if the offence concerned is an offence for which the maximum term of imprisonment provided by law does not exceed 6 months; and

(ii) 200 hours, if the offence concerned is an offence for which the maximum term of imprisonment provided by law exceeds 6 months but does not exceed one year, and

(iii) 250 hours, if the offence concerned is an offence for which the maximum term of imprisonment provided by law exceeds one year.
Options

Option 1 – Do nothing
If the YO Regulation was allowed to lapse, there would still be a legislative requirement for outcome plans to not include an amount of community service work that exceeds the maximum amount that may be imposed in respect of the same offence under the Children (Community Service Orders) Act 1987. This requirement is imposed through section 52(6) of the YO Act.
(Section 52(6) of the YO Act requires an outcome plan to contain sanctions that are not more severe than those that might have been imposed in court proceedings for the offence concerned. As the Children (Community Service Orders) Act 1987 applies to the court proceedings, the restrictions under section 13 of that Act also apply to outcome plans).

Option 2 – Remake the existing Regulation without change

The remaking of clause 19 of the existing Regulation would ensure the continuation of an additional safeguard to ensure that the amount of community service work agreed to at a conference is not onerous and consistent with that which can be imposed by a court in respect of the same offence.  

Option 3 – Remake the existing Regulation with amendment

Another option would be to remake the existing Regulation with provisions that decreased the amount of community service work that could be included as part of an outcome plan (an increase to the maximum amount of community service work permitted in an outcome plan can only by achieved through an amendment to the YO Act).  

Conclusion
The YO Regulation provides young offenders and victims attending conferences with the same degree of flexibility as the court to agree to a suitable amount of community service work that bears some relationship to the nature and seriousness of the offence.  

There is no evidence that there would be any benefits from decreasing the prescribed amount of community service work allowable in an outcome plan.

It is considered that the benefits of allowing clause 19 of the YO Regulation to lapse do not outweigh the costs to the community of allowing this to occur. The remaking of the existing YO Regulation in its existing form will ensure the continuance of an additional safeguard that protects the rights of young offenders attending conferences.  

3.3.4 Outcome plans for bush fire/arson juvenile offenders


Clause 20 of the YO Regulation provides for the making of outcome plans where a child admits to an offence covered by the Act that consists of the lighting of a bushfire.  

For these offences, outcome plans must provide for the following:

(1) Attendance by the child:

(a) At a burns unit or ward of a hospital that agrees to participate in the youth justice conference scheme; or

(b) At a screening of a film or video designed to provide education as to the harmful effects of fire.

(2) A meeting between the child and any victims of the offence who is willing to meet the child;

(3) The making of reparation for the offence, such as:

(a) Assistance in clean-up operations and in treatment of injured animals; and

(b) The payment of compensation (not exceeding the amount that a court may impose on conviction for the offence.)

Option 1- Do nothing
If the YO Regulation is permitted to lapse, the outcomes plans for offenders who admit to offences that consist of the lighting of a bushfire or the destruction or damage of property by means of fire would no longer have a mandatory requirement to include the actions specified in clause 20 of the existing YO Regulation. However, it would still be open to young offenders and victims (where the victim attends the conference) to agree to include these actions in the outcome plan. 

Option 2 – Remake the existing Regulation without amendment

The continuation of the existing Regulation in its current form will ensure that all young people who admit to bush fire/arson offence will be required to undertake specified actions that aim to provide education as the harmful effects of fire, particularly the physical, financial and psychological effects on victims. It will ensure that outcome plans include the making of reparation for the offence that is linked to the impact of the offence.  

Option 3 – Remake the existing Regulation with amendment

Another option is the remake the existing Regulation with amendment. This amendment could provide for other measures to ensure that the young offender understood the harmful effects of fire. 

Conclusion
Generally, the content of outcome plans is a matter left to the conferencing process and decided by way of agreement between the young offender and the victim (where the victim attends the conference). This approach is consistent with the premise that a conference is a community-negotiated response to the child’s offending behaviour. Conference participants are strongly encouraged to consider tasks that directly relate to the repair of the harm caused by the offence, or to the (re)integration of the child into their community.

An exception has been made in relation to bush fire/arson offences in recognition of the particular dangers fire poses to life and property. 

Prior to December 2003, it was mandatory for the young offender to attend a burns unit. This mandatory provision created problems, as hospitals maintain strict guidelines for the number of visits permitted to burns units to minimise the risk of infection resulting from compromised hygiene. Consequently, the YO Regulation was amended in December 2003 to allow the young offender to alternatively view a suitable educative film or video.

It is considered that the costs of allowing clause 20 to lapse outweigh the benefits to the community of remaking the clause in its existing form.  The prescription of matters to be included in outcome plans for these offences recognises the particular nature of the offence and the potential for widespread damage to life and property if the young person re-offends. The measures to be included in the outcome plan focus on ensuring the young person understands the harm caused by his or her action and takes responsibility for what they have done.  If the existing Regulation is allowed to lapse, outcome plans for this group of offenders may emphasise, for example, making financial reparation to the victim to the exclusion of tasks designed to educate the young offender.

3.3.5  
Records of conferences

Clause 21 provides for conference administrator to include certain matters as part of the record of a conference. These matters are:

(a) 
The name and address of the child;
(b) 
The date of birth of the child;

(c) 
The gender of the child;

(d) 
The cultural or ethnic background of the child;

(e) 
The nature of the offence;

(f) 

The date the referral for a conference was received;

(g)   
The name of the conference convenor;

(h)   
The name of the conference administrator concerned;

(i)    
The date when, and place where, the conference was held;

(j)      The persons who attended the conference and the capacity in which they        

            attended;

(k)   
Particulars of the outcome plan of the conference;

(l)   
The person responsible for the outcome plan;

(m)  
Whether the outcome plan was completed; and

(n)   
Any other matters the conference administrator thinks relevant.
Options

Option 1 – Do nothing

If the YO Regulation is permitted to lapse without replacement, there will be no legislative basis for prescribing the scope of the records of conferences to be maintained by the DJJ. DJJ could therefore decide to cease making records of youth justice conferences, modify the extent to which it currently makes and maintains such records, or continue to maintain records in their current form.
Option 2 – Remake the existing Regulation without change

The proposed Regulation remakes clause 21 of the YO Regulation without change. This option would ensure that DJJ continues to make and maintain records in their current form.

Option 3 – Remake the existing Regulation with amendment

Another option is to remake the existing provisions of clause 21 of the YO Regulation with amendment. This could involve narrowing or broadening the scope of data to be collected by DJJ. At present there is no suggestion that the scope of data collected is either inadequate or unnecessarily broad. In addition, clause 21(n) provides for the inclusion of any other matters the conference administrator thinks relevant, which allows for flexibility in the scope of the record.

Conclusion

The existence of a legislative requirement for DJJ to maintain specified records of conferences has assisted the Government to closely monitor the implementation of Part 5 of the YO Act. 

Data has been collected that has allowed the Government to analyse a number of aspects of the operation of the YO Act, including:

1. The nature and range of offences for which referrals to conferences have been made;

2. The level of equity in the use of conferences across different cultural and ethnic groups;

3. The level of compliance with the time limit requirements for holding conferences under section 43;

4. The completion rate for outcome plans;

5. The level of victim participation in conferences; and

6. The content of outcome plans.

The existence of a legislative requirement to make records of conferences has also enhanced the accountability of the police and the courts in terms of the number, ethnicity and cultural background of young offenders being referred to conferences.

If the regulation is permitted to lapse, and DJJ decide not to continue to maintain records of conferences, there will be savings in terms of DJJ resources, as conference administrators will no longer have to spend time making the records.
However, it is considered that the benefits of allowing clause 21 of the YO Regulation to lapse do not outweigh the costs to the community of allowing this to occur. The collection of uniform data regarding conferences held across the State has provided the Government and researchers with invaluable information that has assisted with the process of evaluating the youth justice conferencing system.  

4.
APPENDIX

Copies of this RIS will be forwarded to the following people/organisations:

· The Department of Juvenile Justice;

· The NSW Police;

· The Senior Children’s Magistrate;

· The Department of Community Services;

· The Youth Justice Advisory Council;

· The Department of Aboriginal Affairs;

· The Aboriginal Justice Advisory Council;

· The Commission for Children and Young People;

· The Legal Aid Commission;

· The Law Society of NSW; and

· The Attorney General’s Department’s Victims Advisory Board.

The Youth Justice Advisory Committee will also be asked to provide a mailing list with any additional individuals/organisations that should receive a copy of the RIS.

A copy of this RIS is also available on the Department’s website at www.lawlink.nsw.gov.au/lap.
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