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Crimes Amendment (Provocation) Bill 2013: Submission by Graeme Coss
Thank you for inviting me to make a submission in response to the Draft Bill amending the partial defence of provocation.

Given the time constraints and the fact that many of us have made several submissions on the partial defence of provocation in the last 12 months, I confess that I have relied heavily on pieces I have written before. I apologise for the lack of referencing on this occasion. At the outset I footnote major law reform publications, as well as a list of my own contributions – but thereafter I have not included footnote references. 

As a postgraduate law student, then research officer, then academic, I have been interested in the partial defence for approximately 30 years. Initially an advocate for the retention of the partial defence (inspired by its fascinating history),
 I have long since campaigned for its abolition.

Almost all major law reform investigations into the partial defence in the last decade have recommended (and secured) abolition: Tasmania,
 Victoria,
 Western Australia
 and New Zealand.
 Only Queensland
 and England
 felt constrained by the mandatory life penalty, but still recommended (and secured) significant reform. Our national Model Criminal Code Officers Committee (MCCOC) also recommended abolition.
 Here in NSW we are not fettered by a mandatory penalty. And, unlike other relevant jurisdictions, we have in place a codification of both self-defence (s418) and the partial defence of excessive force in self-defence (s421). I submit it is both surprising and disappointing that the NSW Government - following on from the Select Committee’s recommendations
 - is continuing to contemplate the retention of the provocation defence in the face of what is an irresistible momentum towards abolition.

As the abovementioned law reform bodies concluded, the arguments in favour of the abolition of provocation are overwhelming: it is an anachronism, it condones violence, it promotes a culture of victim blaming, it is based on fallacies and is conceptually flawed, and it is gender biased. I and many others have canvassed these arguments countless times elsewhere. I will revisit some of the arguments in the analysis of the Draft Bill below.

First, I must not neglect to note that the strongest reasoning in favour of retention is, arguably, that the murder label ought not to apply to those who kill when provoked - a point touched upon in the Draft Bill’s accompanying discussion paper. However, for the MCCOC, the principal counter argument was that a provoked killing is still an intentional killing, and thus the murder label is an appropriate epithet. They rationalised that to partially condone an angry lethal response to conduct that is not life-threatening, and so reduce such an intentional killing to manslaughter, is the opposite of the notion of fair-labelling. And the Law Commission of England & Wales did not believe provocation warranted a reduction from murder to manslaughter because it was still an intentional killing. The LC instead favoured adopting a ‘tiering’ of the offence of murder, so that killing under their ‘gross provocation’ model would result in a conviction for second degree murder – the label ‘murder’ still deemed appropriate. Both the LRC of WA and the NZLC determined that the epithet manslaughter more accurately attaches to an unintentional killing.

As the NZLC identified, provocation is based primarily (and in history exclusively) on homicidally violent anger. Why should our law choose to partially excuse that? Why should it be so privileged, when almost all other factors affecting culpability are relegated to sentencing considerations? It is extraordinary that for ALL offences provocation is not a defence but merely a factor at sentencing – for all offences except murder. The MCCOC insisted that it was simply not true that provoked killers are less morally culpable than murderers, full stop. In their view some were on a par with the worst of murderers. Truly there is a significant difference in culpability between quite a range of intentional killings - compare the extremes of a contract killing with a mercy killing. But such issues of difference are appropriately to be left to the sentencing stage. 

Rather than abolishing provocation, the government has recommended retention and reform. In doing so, its proposal diverges from the Select Committee quite considerably. 

The Draft Bill, and the reasons expressed in its accompanying discussion paper, has rejected the Select Committee’s ‘gross provocation’ model that rested on the notion of ‘a justifiable sense of being seriously wronged’ (that was inspired by the earlier proposal of the Law Commission of England & Wales). I had argued against that model on both occasions. In my view, every jealous, proprietary male who killed when rejected might feel ‘a justifiable sense of being seriously wronged’. It would certainly guarantee an inundation of victim blaming - one of the worst traits of the provocation defence. And the term ‘gross provocation’ was ridiculous - ‘extreme’ is surely a more appropriate identifier. The rejection of those two elements of the Select Committee’s proposal is an obvious improvement. 

The Select Committee had also listed instances in which provocation could not be utilised ‘other than in circumstances of a most extreme and exceptional character’. To my mind that was a Clayton’s restriction - the restriction you impose when not imposing a restriction. It was almost an invitation to defence counsel to ensure that the ‘provocative’ circumstances faced by their client fit within this clause. I am relieved to see that the Draft Bill has rejected the Claytons restriction. It has also rejected in general the exclusionary model, the inadequacies of which I had condemned and a case like Clinton in England had so painfully exposed. 

Some specific exclusions have been inserted into the Draft Bill but, in contrast to the Select Committee’s exclusions, in apparently absolute terms. As Clinton demonstrated, that is unlikely to be sufficient. Under proposed s23(3)(a), a non-violent sexual advance to the accused, taken alone, cannot constitute ‘extreme provocation’. On its surface, an admirable and long overdue development. But what if a groin grope is not ‘alone’, but is coupled with a sexually explicit and ‘insulting’ remark, or other conduct once deemed provocative? Could that then amount to ‘extreme provocation’? Given that the history of the provocation defence exposes its almost unique ability to be ‘misused’, I fear this ‘absolute’ exclusion may ultimately fail to exclude.

The Draft Bill retains the subjective test of a ‘loss of control’. For the reasons I have long detailed, this is unfortunate. Men claiming provocation invariably have lost control of their women, not of themselves. And abused women who finally killed their tormentors have encountered considerable challenges in trying to convince that they had lost control. The 1982 amendments to s23 Crimes Act 1900 (NSW) - removing the need for a sudden retaliation and allowing for provocation at any previous time - did not alleviate the loss of control requirement. It has remained a necessary and none too appropriate contrivance (see Chhay). Further, the notion of ‘loss of control’ is based on misguided ‘common sense’, not any sound scientific basis. Psychologists tell us that people always elect to act. The nonsense of ‘loss of control’ is a persuasive argument in favour of abolition.

The Draft Bill also retains the objective test - another unfortunate step. As I have argued many times, it is a nonsense. Ordinary people do not lose control and kill in response to provocation - only the most extraordinary people do. The accompanying discussion paper claims to have tightened up the objective test by removing the need to consider an ordinary person ‘in the position of the accused’. It is unclear whether that wording change would succeed in achieving what the drafters hope. The two-tiered objective test, as detailed in Stingel and confirmed as applying in NSW by Green, has been criticised by me and others as being illogical, confused and confusing. Perhaps that might be solved merely by deleting the words ‘in the position of the accused’. But surely a jury, to consider whether an ordinary person could have lost control, must either ask whether they themselves could have lost control ‘in those circumstances’ - or else must ask whether some hypothetical ordinary person divorced from the individual jurors, could have lost control ‘in those circumstances’? And ‘in those circumstances’ must then involve a degree of ‘subjectivisation’ relating to the accused’s perspective. I see problems ahead. Further, studies into jury deliberation and decision-making indicate that jurors’ personal prejudices can be paramount (even more than the evidence presented); and that they are tolerant of violence inspired by jealousy. If cases like Singh and Won (NSW), Ramage (Vic), and Sebo (Qld) could survive the other requirements of the proposed new defence and reach a stage where consideration of the objective test was needed, would they be decided differently under such a change? It is better to deny juries such an opportunity. The nonsense of ‘ordinary people losing control’ is another persuasive argument in favour of abolition.

The Draft Bill has adopted as its core the requirement that the provocation must be a ‘serious indictable offence’. This has similarities to one of the reform options canvassed but rejected by the Select Committee, namely restricting the provocative catalyst to a ‘violent criminal act’. The rejection of that restriction rested on a number of factors, including the vagaries of the term, the potential to overlap with self-defence, and its apparent exclusion of abusive (though not necessarily physically violent) conduct frequently found in domestic violence contexts. The Select Committee feared that it could have unintended detrimental consequences for abused women.

The restriction ‘serious indictable offence’ is defined in s4 of the Crimes Act 1900 (NSW) as any offence punishable by 5 or more years imprisonment, so there is a degree of clarity. The discussion paper emphasises that this can include offences such as stalking and intimidation under s13 of the Crimes (Domestic and Personal Violence) Act 2007 (NSW). That offence is especially important in addressing the controlling behaviour that features so prominently in domestic violence, even when such behaviour does not necessarily involve physical violence. 

Clearly the Select Committee was concerned to avoid anything that might further disadvantage abused women. I think it is extraordinary that the Draft Bill does not include a government commitment to introducing in NSW a provision similar to Victoria’s ‘social-framework’ evidentiary provision: s9AH of their Crimes Act. Such a step was the 2nd principal recommendation of the Select Committee - I and others had advocated strongly for its inclusion. This provision can be used to provide evidence that helps to explain the nature and dynamics of domestic violence, not only in general but also for a particular accused. That evidence will come from experts in the field of domestic violence, and so will not be limited to the evidence of psychiatrists. The definition of violence is appropriately broad, encompassing not merely physical and sexual violence, but a range of psychological abuses as well. And it notes that violence is not necessarily limited to a discrete major incident, but may involve a pattern of conduct that includes less major incidents. In short, one anticipates that it will help to reveal, as Rebecca Bradfield noted, “what it must really be like to live in a situation of ongoing violence”. 

Although much of the discussion on s9AH (for the Select Committee) was around strengthening the chances of a successful plea of self-defence for abused women who kill, it is clear that such a provision has the potential to be utilised more broadly than that. It should provide invaluable insight into the subtleties (as well as unsubtleties) of intimidatory conduct by an abusive partner. And with a defence of provocation still in operation, it could and should be utilised to enhance claims that the abused woman was provoked by the deceased’s intimidation (which is a serious indictable offence) to lose control.

The discussion paper accompanying the Draft Bill might state that the offence of stalking and intimidation could be a relevant serious indictable offence – but there is nothing on the face of the Draft Bill that emphasises that vital point. 

Without the inclusion of a s9AH-like provision, I am not confident that abused women who kill in the face of incessant psychological abuse - amounting to intimidation - will more easily be able to rely on an extreme provocation defence. Yes, the provocation need not occur immediately before the killing, but still the lethal retaliation must be due to a loss of control, and in response to a serious indictable offence. And for abused women, those ingredients are likely to amount to a disconnected stumbling block. The justly criticised evidentiary device of battered woman’s syndrome (BWS) might assist some women. But of course BWS creates its own stereotype into which abused woman must fit – but many may not. 

Gender disparity again becomes a key focus. Context is vital, and so it is essential to recognise the very different circumstances in which men kill, and women kill – and thus the very different circumstances in which they may raise the defence of provocation. Men mostly kill other men in confrontational social interactions, as retaliation to an insult to honour; when men kill women, it is usually an intimate, routinely driven by proprietariness, and again as retaliation to an insult to honour. Women mostly kill an intimate male partner, and invariably out of fear and desperation to protect themselves and/or their children. It would be an obscenity to treat as equivalent the case of a jealous man who kills his partner who threatens to leave him, and the case of a battered woman who kills to stay alive. And yet the courts have often done just that - or worse, shown greater compassion to the jealous male. Gender bias is not established by statistical proof that more men successfully raise provocation than women. As I have insisted before, gender bias is proved the moment a man successfully claims provocation when he kills a woman who has rejected him. The success for women who kill (protecting themselves) becomes irrelevant (in an analysis of gender bias).
Before any reform is contemplated, it is that very gender disparity that must be noted. Whenever proposals are formulated to restrict provocation to prevent its usage by proprietary males, invariably that has ramifications that would impact negatively on abused women who might otherwise want to rely on the defence. I have highlighted some of the potential problems for abused women. But what of proprietary males – men like Ramage and Singh and Won – would they be able to utilise the proposed extreme provocation defence? In Won, he was suspicious that his wife was being unfaithful, parked away from their house, and walked in to find his wife in bed with a friend, and he then grabbed a knife from the kitchen and stabbed the friend seven times. Although adultery might amount to the equivalent of a serious indictable offence in some other countries, it is not in NSW. In Ramage, he killed his estranged wife when she allegedly confessed to a new relationship and insulted him by claiming that sex with him repulsed her. I am confident that it would be impossible to argue that her alleged conduct could amount to a serious indictable offence. 

But let’s re-imagine the case of Ramage, and add some embellishment. He alleged that his estranged wife mocked his 'improvements' to the matrimonial home, admitted she had a new partner, and said 'sex with you repulsed me'. But let’s add an extra element - AND then, when he hotly protested, perhaps verbally abusing her, she slapped him hard across the face, splitting his lip. He then claimed that was the final straw and he lost control and killed her. We now have an assault occasioning actual bodily harm (s59), and that is categorised as a serious indictable offence (s4). Thus a new Ramage could claim extreme provocation in such circumstances. In fact one could imagine many abusive men successfully raising extreme provocation if they can manufacture an incident in which their tormented partner physically retaliates to the extent just imagined. The proposed defence expressly excludes ‘self-induced’ provocation under s23(3)(b). But provocation cases have had a long and murky history of victim-blaming, and men manufacturing the alleged provocation (see cases like Gardner, Moffa, Butay, Kumar, and Yasso.) Frequently the allegation by the male accused cannot be easily negated, because the only witness to the alleged provocative incident is, conveniently, dead. So a defence counsel re-constructs the deceased as having caused her own demise. The accused merely has to satisfy an evidentiary burden. The only hard evidence in this imagined scenario would be a distressed man with a split lip. But that may well be sufficient.

In submissions to the Select Committee, I had argued for abolition but, if provocation was to be retained, then for a reversal of the onus of proof, so that the accused would need to establish provocation on the balance of probabilities (as with the defence of substantial impairment under s23A). That step had been recommended by the Queensland Law Reform Commission, and subsequently enacted by the Queensland legislature (see s304(7) Criminal Code Act 1899 (QLD)). The QLRC engaged in a thorough assessment of the pro and con arguments relating to the reversal of the onus of proof, ultimately determining that 

‘a reverse persuasive onus on a D claiming the benefit of provocation is not incompatible with a presumption of innocence about murder. Under a reverse persuasive onus, D is not required to prove that he or she is innocent of murder but instead that, because of the circumstances in which the offence was committed, the offence should be reclassified as manslaughter.’ 

Lastly, the QLRC decided that it was 

‘not unreasonable for society to insist that a D who wishes to claim the benefit of provocation establish, on the balance of probabilities, his or her entitlement to provocation. … the Commission believes that a transfer of the persuasive onus to D represents a fair balance between the rights of the individual and the wider interests of the community.’

In fairness, perhaps the strongest argument against reversing the onus is, again, the gender dimension. Requiring a Ramage or a Singh to prove the alleged provocation is, I submit, a positive step – the hurdle should be as high as possible for such controlling, jealous men. But given the difficulties long encountered by abused women in securing provocation, raising the bar that much higher by requiring proof on the balance of probabilities, is, I agree, an extra heavy burden.

The discussion paper accompanying the Draft Bill acknowledges but dismisses the potential overlap with self-defence – the other ground identified by the Select Committee as a reason for not adopting the restriction of a ‘violent criminal act’. One of the arguments often raised in favour of abolishing provocation is that its continued existence stymies the ability of abused women to claim self-defence. As already noted, women mainly kill an intimate partner to protect themselves or their children – thus self-defence is seen by many commentators as the more appropriate defence for such women. I have already discussed the importance of enacting a provision like s9AH. It is a vital aid to pleading self-defence under s418. Crucially, the evidentiary provision helps to explain why the belief that a response was necessary may have existed and why the response may have been reasonable. It also helps to explain why a response may not have been immediate, and may not have been proportional. If a jury finds that the accused believed their conduct was necessary, but do not accept that the response was reasonable, then they can find manslaughter under the fallback of a partial defence under s421. 

The discussion paper addresses self-defence in little more than a paragraph. It notes the overlap with provocation but suggests this is unavoidable. Some acknowledgement was needed that provocation and self-defence in fact conflict with each other – provocation with its focus on loss of control, and self-defence with its focus on a necessary and reasonable response. The reform or abolition of provocation – and its consequent impact on abused women – demands a proper consideration of self-defence (both its complete and its partial defence manifestations). Again I stress that a s9AH-like provision, PLUS s418, PLUS s421, would provide NSW with a strong armoury of provisions to assist abused women who kill once the defence of provocation is abolished.
I would like to focus on two celebrated provocation cases, Camplin and R. These two are often singled out as examples of why the partial defence of provocation must not be abolished. Let’s re-examine these cases, and shift the focus to the possibilities of self-defence.

The English case of Camplin featured prominently in discussions before the Select Committee. The accused was fifteen years old when, against his resistance, he was buggered and then laughed at by the middle-aged deceased. The accused allegedly lost control and split his tormentor's skull with a chapati pan. The defence of provocation was, eventually, successful. Under the new proposed defence, clearly Camplin could raise extreme provocation responding to a serious indictable offence. But again I would argue that this could be a case of self-defence. In general, if someone is raped and they kill their rapist, then they may well be able to argue a defence of self-defence. I submit that should be straightforward if the killing occurs during the rape. If the killing occurs immediately after, then I submit it should be possible to argue that the accused was so traumatised and fearful of further violence (and possibly death) – that such a reaction should be understandable. It should be possible to argue that the accused honestly believed it was necessary to defend themselves, and it was a reasonable response in the circumstances as perceived by them. And I submit that should be possible regardless of the sex or age of the accused who has been raped. In Camplin, the dual focus was on the rape AND the fact of being laughed at. Should such a case be heard today, I believe defence counsel would focus on the act of rape and the necessity of the lethal retaliation to that act. Counsel would surely stress that the 15 year old boy had just been violated and was humiliated and fearful – perhaps of further assault, or worse. Certainly the laughter added to the sense of humiliation. But the fear that the attacker might attack again (or do worse) could be very real. Either way, I do not see the necessity to retain provocation for such a scenario.

What if there was a significant delay in the response to the rape? Imagine that the victim/survivor is confronted by their rapist days or weeks later – or even longer. I submit that it would depend on the facts whether self-defence could still be possible. Just as it would depend on the facts whether the proposed defence of extreme provocation could be available. A jury should be able to understand that it would be a terrifying ordeal for any victim/survivor of rape to again meet their rapist – and that the victim/survivor would likely feel angry and fearful - and many other emotions – but certainly seriously threatened.

The case of Mrs R – the South-Australian axe-murder case – was also raised before the Select Committee. That case is often cited as a case on provocation. I think that is misleading. Self-defence was not possible at the time because self-defence was then very limited at common law – and it certainly could not be invoked by an accused who hacked to death with an axe a sleeping husband who had expressed ‘love’ prior to falling asleep. Perhaps the important point to note is that the jury ultimately acquitted Mrs R – notwithstanding the only defence left for their consideration was the partial defence of provocation. They rejected provocation as inadequate. They clearly felt she was fully justified in killing her husband – a man who had subjected his family to years of abuse and the daughters in particular to years of sexual degradation – and that she had killed him to defend her daughters from further abuse. In other words, in lawful self-defence.  Although Mrs R learnt the truth of the horrors 16 hours before the killing, in bed her tormentor ‘laughed’ at her by telling her that he loved her and that they were going to be one big happy family. I believe that genuine analogies can be drawn between this case and a case like Camplin – although the temporal gap in Camplin was much shorter; the killing was immediately after the rape. Clearly if the ‘social-framework’ evidentiary provision akin to s9AH is adopted into our self-defence law in NSW, then a Mrs R would obviously plead self-defence – and a jury would likely (again) acquit. She had killed her husband in defence of her daughters against his continuing sexual assault. And that evidentiary provision would assist to explain both the issue of non-immediacy as well as non-proportion. 

This ‘reaction to a rape’ logic should of course extend to a parent who walked in on a scene of their child being raped by another relative or acquaintance or a stranger – and who killed the rapist. They would be killing in defence of their child who was being subjected to a violent assault. Again, it need not fall under a provocation label.

In short, I am not persuaded that the arguments in favour of reforming provocation are sufficiently cogent. I believe that abolition is the only viable option. 

The complete defence of self-defence (s418) needs to be strengthened by the enactment of a ‘social-framework’ evidentiary provision similar to Victoria’s s9AH. The partial defence of excessive force in defence (s421) must be preserved.

If the partial defence of provocation is to be retained, then the Draft Bill is problematic for the reasons I have identified. It flirts between significant retrograde steps and progressive inclusions – in some ways it does improve upon the Select Committee’s recommended form of the defence (as noted). But I am unable to support the Draft Bill in its current form.

Thank you again for inviting me to make a submission on the Draft Bill.

Yours sincerely
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