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1. INTRODUCTION

1.1 
What is a Regulatory Impact Statement (RIS)?
The preparation of a RIS is required under the Subordinate Legislation Act 1989. This Act provides for regulations to have a limited life.  

In most cases, regulations are automatically repealed 5 years after they are made.  When a regulation is due for repeal, the responsible agency must review the regulation, its social and economic impacts, and the need for the regulation, and make a decision about whether the regulation should be remade. The results of this review are required to be published in a RIS and submissions invited from the public.

The Subordinate Legislation Act 1989 does not require a RIS to be prepared where the regulation deals with matters that are machinery in nature, and not likely to impose an appreciable burden, cost or disadvantage on any sector of the public.

1.2 The Civil Liability Regulation 2003

The repeal of the Civil Liability Regulation 2003 was postponed during 2008 because of legal proceedings challenging the validity of clause 3 of the Regulation (Origin Energy LPG Ltd and Anor v Bestcare Foods Ltd and Attorney General for NSW [2007] NSWCA 321).  The Court of Appeal dismissed the challenge to the validity of the Regulation in November 2007, but leave to appeal the decision to the High Court was sought.  Leave was refused in 2008.
This RIS proposes that the Civil Liability Regulation 2003 be remade under the regulation making powers set out in sections 3B(3), 4(2) and 41 of the Civil Liability Act 2002 (‘the Act’). The proposed Regulation repeals and remakes, with one substantial alteration, the Civil Liability Regulation 2003.

1.3
Submissions

Submissions are invited on any aspect of the proposed Regulation.  

The final date for receipt of submissions is Wednesday, 29 July 2009.
Submissions can be forwarded in any of the following ways:

1. 
Post


Civil Liability Regulation Review


Legislation, Policy and Criminal Law Review Division



Attorney General’s Department

GPO Box 6 Sydney 2001 

1. Facsimile

(02) 8061 9370

2. Email

kathrina_lo@agd.nsw.gov.au

4.
Hand delivery


Level 14, Swire Building



10 Spring St, Sydney

1.4
Additional Information

Copies of this RIS are available from the Attorney General’s Department’s website at www.lawlink.nsw.gov.au/lpd or by telephoning (02) 8061 9231.
Copies of the Civil Liability Act 2002 and the Civil Liability Regulation 2003 are available for purchase from the NSW Government on-line shop at www.shop.nsw.gov.au or from Salmat PrintZoo (2 Military Road, Matraville NSW 2036, 1300 656 986) which provides a print on demand and mail order service for NSW Legislation. The Act and Regulation are also accessible online at www.legislation.nsw.gov.au

2.
THE REGULATORY PROPOSAL

2.1
Background: The Civil Liability Act 2002

Overview

The Civil Liability Amendment (Personal Responsibility) Act 2002 amended the Civil Liability Act 2002 and implemented stage 2 of the Government’s tort law reforms.  It restored the principle of personal responsibility, introduced stricter tests of what constitutes negligence and restored some certainty to public liability and other insurance claims costs, reducing insurance premiums and the risk that insurers would withdraw from the liability market altogether.
Part 4 Proportionate Liability

Joint and several liability can apply to defendants who are found liable for causing the same loss to the plaintiff.  The plaintiff is entitled to recover the full amount of that loss from any one of the defendants, who is then entitled to recover an amount commensurate with their liability from the other defendants.  

The Civil Liability Amendment (Personal Responsibility) Act 2002 introduced proportionate liability for claims for economic loss or property damage, other than in personal injury claims. This means that a person jointly responsible with some other person or persons will be liable only to the extent of their responsibility.

Part 5 Public and other Authorities 

Traditionally, the courts have been unwilling to make any allowance for the limited resources of the defendant when it comes to determining the appropriate standard of care to be exercised by a public authority in the performance of its public functions. Indeed, as Mason J acknowledged in Sutherland Shire Council v Heyman, it is generally no answer to a negligence claim for a defendant to argue that its failure to remove a risk was based upon “financial, economic, political or social factors”.
 The Ipp Committee’s Review of the Law of Negligence: Final Report (September 2002) stated:

If, on the basis of the negligence calculus … it can be said that the defendant ought to have taken precautions to avoid the materialisation of the risk, it is no answer for the defendant to say that financial, economic, political or social considerations justified its decision not to do so.

Thus, in determining the liability of public authorities the courts have not generally taken into account the financial and other burdens under which such a defendant operates.

The Civil Liability Amendment (Personal Responsibility) Act 2002 was a direct legislative response to this situation. Among other things, this Act inserted a new Part 5 into the Civil Liability Act 2002, which now governs the civil liability of “public or other authorities” in tort, including where damages are sought in an action for breach of contract or in any other action (section 40(2)).

Section 42 specifically addresses the scenario described above, in which a public authority is constrained in the exercise of its multiple public functions by financial, economic, political and social considerations. The section provides that the court, in determining whether or not a public authority owes a duty of care to the plaintiff, or has breached a duty of care to the plaintiff, must have regard to the following principles: 

· That the functions required to be exercised by the authority are limited by the financial and other resources that are reasonably available to the authority for the purpose of exercising those functions (section 42(a));

· That the general allocation of those resources is not open to challenge (section 42(b));

· That the functions required to be exercised by the authority must be determined by reference to the broad range of its activities (section 42(c)); and 

· That the authority may rely on evidence of its compliance with general procedures and applicable standards as evidence of the proper exercise of its functions (section 42(d)).

The effect of section 42 is to establish different legal rules to govern the liability of public authorities and private bodies. The former are now entitled to have the limited nature of their resources taken into account by the court in determining liability, and the overall allocation of those resources recognised as falling outside the court’s area of responsibility, while the latter remain subject to an unmodified standard of care. 

There are several reasons for reforming the civil liability of public authorities. 

First, the reforms are a recognition of the particular community functions performed by public authorities, and the conditions under which those functions are performed. By their nature, public authorities perform a wide range of functions for the benefit of the community, and the class of persons to whom they may potentially owe a duty of care is similarly wide. However, public authorities are constrained by funding decisions made by the Government and these decisions necessarily affect the nature and extent of the services that a public authority is able to provide to the community as a whole and to individuals. 

Secondly, as noted by the Treasurer in his Second Reading Speech on the Bill, public authorities provide services to the community not for commercial gain, but for the public good. 

Thirdly, the reforms recognise that it is not appropriate for the courts to inquire into the allocation of public resources and to adjudicate upon the reasonableness of decisions made in this area, because such an inquiry would tend to involve the courts in a political exercise.

2.2 Objects of the proposed Civil Liability Regulation 2009
The purpose of the proposed Regulation is to repeal and remake, with one substantial alteration, the Civil Liability Regulation 2003. 
The objects of the proposed Regulation are to:

1. continue to prescribe certain non-government schools as authorities for the purposes of Part 5 of the Civil Liability Act 2002; and

2. exclude certain civil liabilities from the operation of Part 4 (Proportionate Liability) of the Civil Liability Act 2002.

2.3
Consultation

In accordance with section 5(2) of the Subordinate Legislation Act 1989, an advertisement will appear in the Government Gazette, the Sydney Morning Herald and the Telegraph announcing the intention to make the proposed Regulation. The RIS and the proposed Regulation will also be circulated to a number of agencies that have an identifiable interest in the proposed Regulation listed in appendix 1.

3. 
DISCUSSION

3.1
Options for remaking the Civil Liability Regulation


There are three options for the remaking of the Civil Liability Regulation:

i. Do nothing. This would mean that no new Regulation is made when the Regulation is repealed;

ii. Remake the existing Regulation without change; and

iii. Remake the existing Regulation with amendment.

These options are discussed separately below.

3.1
Clause 4 Civil Liability Regulation 2009

Clause 4 of the Civil Liability Regulation 2009 prescribes the authority responsible for conducting a non-government school to be a “public or other authority” for the purposes of Part 5 of the Civil Liability Act 2002 (‘the Act’). It remakes Clause 2 of the Civil Liability Regulation 2003.

The effect of Part 5 of the Civil Liability Act is to establish different legal rules to govern the liability of public/prescribed bodies and non-prescribed private bodies. The former are now entitled to have the limited nature of their resources taken into account by the court in determining liability, and the overall allocation of those resources recognised as falling outside the court’s area of responsibility, while the latter remain subject to an unmodified standard of care.
The objectives of Clause 2 of the Civil Liability Regulation 2003 are twofold:

· To place non-government schools on an equal footing with government schools in relation to civil liability in tort. The Act provides that the financial constraints on a public authority, including a government school, are to be taken into account by the courts in determining the existence of a duty of care or a breach of that duty. Further, the general allocation of resources by the public authority cannot be challenged. The Regulation extends the benefit of these provisions to non-government schools.

· To ensure that all schools are able to obtain appropriate and affordable insurance to cover their educational activities. If schools are unable to obtain such insurance, many of these activities may have to be curtailed, with the opportunities available to students being reduced as a result.

Clause 2 was made under the general power to make regulations set out in section 4(2) of the Act, in conjunction with section 41. The latter section contemplates the making of regulations prescribing a person or body (or a class of persons or bodies) as a “public or other authority” in respect of some or all of their functions. This reflects the recognition that public functions are not only performed by public authorities such as local councils and government schools, but also by private organisations.

On 19 November 2002, in his Second Reading Speech on the Civil Liability Amendment (Personal Responsibility) Bill, the Treasurer, the Hon Michael Egan MLC, foreshadowed that non-government schools were one of a group of entities that might be prescribed by regulation as a “public or other authority”:

This regulation-making power recognises that some non-government organisations perform functions of a public character and that they should be treated in substantially the same way under negligence law. For example, in recent discussions with the Catholic Education Commission, the Catholic Commission for Employee Relations and the Association of Independent Schools, the Government was asked whether non-government schools could be prescribed for this purpose. The answer to that question is yes. Non-government schools are one of the group of entities that it is envisaged might be included in future Regulations.

Clause 2 effects the envisaged inclusion of non-government schools within the regime of civil liability created by Part 5 of the Act.
Options

Option 1 – Do nothing

If the Civil Liability Regulation 2003 is permitted to lapse without replacement there would be different legal tests for liability in tort for government and non-government schools.  Government schools would be entitled to have the limited nature of their resources taken into account (in accordance with Part 5 of the Act) while the liability of private schools would be determined according to common law principles (as modified by other relevant provisions of the Act).

Allowing the Civil Liability Regulation 2003 to lapse would also fail to ensure that non-government schools continue to be able to obtain appropriate and affordable insurance to cover their educational activities.
Option 2 – Remake the existing Regulation without change

The proposed Regulation remakes clause 2 of the Civil Liability Regulation 2003 without change. This option ensures that non-government schools remain on an equal footing with government schools in relation to civil liability and remain able to obtain appropriate and affordable insurance to cover their educational activities.
Option 3 – Remake the existing Regulation with amendment

Another option is to remake the clause 2 of the Civil Liability Regulation 2003 with amendment. This could involve a narrowing or broadening of the authorities prescribed to be a “public or other authority” for the purposes of Part 5 of the Civil Liability Act 2002
Conclusion
At present there is no suggestion that the prescription of authorities for Part 5 of the Act is either inadequate or unnecessarily broad.

The benefits of remaking this clause without amendment (Option 2) are that it ensures that non-government schools remain on an equal footing with government schools in relation to civil liability and remain able to obtain appropriate and affordable insurance to cover their educational activities.  These benefits outweigh any costs to the community of remaking this clause and justify preferring Option 2 to Options 1 and 3.

3.3 Clause 5 Civil Liability Regulation 2009 – Proportionate Liability 

Clause 5(1) of the Civil Liability Regulation 2009 remakes clause 3 of the Civil Liability Regulation 2003 and provides that proportionate liability under the Act does not apply if the liability arose before 26 July 2004.

Clause 5(2) is a new subclause which ensures that proceedings commenced on or after 1 December 2004 in respect of building and subdivision actions are subject to the provisions of Part 4 (Proportionate Liability) of the Civil Liability Act 2002.

The proportionate liability provisions in the Civil Liability Act 2002 were introduced by the Civil Liability Amendment (Personal Responsibility) Act 2002.  They apply to all claims for economic loss or damage to property arising from a failure to take reasonable care.  

Under clauses 6 and 13 of Schedule 1 of the Act, and clause 3 of the Civil Liability Regulation 2003 they apply to liabilities arising on or after 26 July 2004 where proceedings were commenced after 1 December 2004.

Section109ZJ of the Environmental Planning and Assessment Act 1979 previously provided for proportionate liability for building and subdivision actions.  That section was repealed by the Civil Liability Amendment (Personal Responsibility) Act 2002 as it was to be subsumed by the new proportionate liability provisions in the Civil Liability Act 2002.  Section109ZJ of the Environmental Planning and Assessment Act 1979 continues to apply to an award of damages in a building or subdivision action commenced before the repeal of the section on 1 December 2004.

This creates the possibility of a ‘gap’ for building and subdivision actions where the liability arose before 26 July 2004 and proceedings were commenced after 1 December 2004 – where neither the proportionate liability provisions of the Environmental Planning and Assessment Act 1979 or the Civil Liability Act 2002 apply.  This was not the intention of the legislation.

Clause 5(2) of the Civil Liability Regulation 2009 ensures the proportionate liability provisions of the Civil Liability Act 2002 apply to building and subdivision actions commenced after 1 December 2004, regardless of when the liability arose.  This ensures that there is no ‘gap’ and that proportionate liability continues to apply to all building and sub-division actions.

Options

Option 1 – Do nothing

If the Civil Liability Regulation is permitted to lapse then the proportionate liability provisions of the Act would apply to civil liability claims arising before 1 December 2004 where proceedings were commenced on or after 1 December 2004 (clauses 6 and 13 of Schedule 1 of the Act).

This would unnecessarily and retrospectively change the applicability of the proportional liability provisions, would create considerable confusion and would be undesirable.

Option 2 – Remake the existing Regulation without change
If the Civil Liability Regulation is remade without change, there is a potential ‘gap’ for building and subdivision actions where the liability arose before 26 July 2004 and proceedings were commenced after 1 December 2004 – where neither the proportionate liability provisions of the Environmental Planning and Assessment Act 1979 or the Civil Liability Act 2002 apply.  

This would be undesirable and anomalous and was not intended.

Option 3 – Remake the existing Regulation with amendment

The proposed regulation remakes clause 3 of the Civil Liability Regulation 2003 but adds a new subclause to ensure the proportionate liability provisions of the Civil Liability Act 2002 apply to building and subdivision actions commenced after 1 December 2004, regardless of when the liability arose.  This eliminates any potential ‘gap’ so that proportionate liability continues to apply to all building and sub-division actions under either the Environmental Planning and Assessment Act 1979 or the Civil Liability Act 2002.
Conclusion

The benefits of remaking this clause with the proposed amendment (Option 3) are that:

· it ensures that proportionate liability under the Act generally continues to apply only if the liability arose on or after 26 July 2004 (rather than 1 December 2004); and

· it eliminates any potential ‘gap’ for all building and sub-division actions so that proportionate liability continues to apply under either the Environmental Planning and Assessment Act 1979 or the Civil Liability Act 2002.
These benefits outweigh any costs to the community of remaking this clause with the proposed amendment and justify preferring Option 3 to Options 1 and 2.
4.
APPENDIX

Copies of this RIS will be forwarded to the following people/organisations:

· The Department of Education,

· The Catholic Education Commissioner, NSW,

· The Association of Independent Schools of NSW,

· The Federation of Parents and Citizens’ Association of NSW,

· Law Society of NSW,

· New South Wales Bar Association.

A copy of this RIS is also available on the Department’s website at www.lawlink.nsw.gov.au/lpd






� (1985) 157 CLR 424, 469.


� Ipp Committee, Review of the Law of Negligence: Final Report (September 2002), p. 154.
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