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The Consolidation of Law Enforcement Powers


With power comes responsibility.  This Bill represents ideals of transparency, accountability, and legitimacy.

This Parliament, as representatives of the community, and the Courts have over time given Police certain powers required to fulfil their role in law enforcement effectively.  In return for these powers, however, police are required to exercise them responsibly, particularly where these powers affect the civil liberties of members of the community whom police serve.

The Law Enforcement (Powers and Responsibilities) Bill 2002 balances these two ideals admirably.

 - The Hon R Debus, Attorney General, Second Reading Speech, Legislative Assembly 


1. In its Final Report of May 1997, the Royal Commission into the NSW Police Service recommended the legislative consolidation of police powers, stating that consolidation would:

“…help strike a proper balance between the need for effective law enforcement and the protection of individual rights; assist in ensuring clarity in areas where uncertainty exists, and reduce the possibility of abuse of powers through ignorance; and assist in the training of police.” (Volume II at paragraph 7.20)

2. The Law Enforcement (Power and Responsibilities) Act 2002 (“LEPAR”) represents the outcome of that consolidation process.
  This Act does not codify all police powers and retains the common law unless expressly stated.  There are many other Acts that set out law enforcement powers, which may refer to this Act where appropriate.

3. This paper does not set out in detail the content of Law Enforcement (Power and Responsibilities) Act 2002, which predominantly re-enacts existing legislative provisions. It describes 

· the reorganisation of the legislation and incorporation of the common law in the consolidation process, 

· new powers or ‘innovations’, and 

· new safeguards and responsibilities. 

4. The paper also sets out the new powers of detention under the Search Warrants Act 1985 and related amendments to the Crimes Act 1900 which will in due course be consolidated into LEPAR.
5. It is anticipated that the Act will represent considerably cost savings for police and the profession, simplifying training and eliminating unnecessary errors of judgment through the clarification of the powers. It is envisaged that the Act will commence mid 2004, however a proclamation has not yet been made.
Part 2 Powers of entry

6. Section 9 sets out the ‘emergency entry power’.  The Second Reading Speech states expressly that there is no extension of police powers and section 9 only codifies the existing common law powers of entry, that is:

· in an emergency, including providing that a police officer may enter premises if the police officer believes on reasonable grounds that a person has suffered significant physical injury or that there is imminent danger of significant injury to a person.  

· where a breach of the peace is being or is likely to be committed and it is necessary to enter immediately to prevent or end the breach of peace (but note, of course, that the breach of the peace must necessarily amount to an ‘emergency’).   

7. A police officer who enters a premises by virtue of the powers in section 9, may remain on the property only as long as is reasonably necessary in the circumstances.  

8. Section 10 of the Act codifies the existing powers
 of police to arrest a person, to detain a person under another Act, or to arrest a person named in a warrant, where the officer believes on reasonable grounds that the person is in the premises.  

9. This Part must be read with Part 15 (see below).   

Part 4 Search and seizure powers without warrant

Divisions 1-4 Powers to detain, conduct ‘personal’ search, and seize

10. These Divisions consolidate, without substantive amendment, the powers currently contained in the Crimes Act1900 and the Drugs Misuse and Trafficking Act 1985, and codify the common law.
 

· The Part also introduces a new scheme of ‘three tiered searches’, a model that has been adopted from the Commonwealth Crimes Act, which in turn is based on the Model Criminal Code.  

· There are also new legislative personal search safeguards (which arguably either better define the power, restate the common law or in any case reflect human rights standards). 

· There is also a new power: police may search where police have power to arrest a person and take them to a police station. This is intended to be very narrow (see Second Reading Speech excerpt following).

11. Most safeguards need only be complied with where ‘reasonably practicable’, but some are mandatory. Note again that the safeguards under Part 15 apply as well.  The Second Reading Speech sets out clearly and concisely what is in the Part, including the three-tiered searches and the safeguards, and importantly how it is to be interpreted
:

Police powers to conduct personal searches have been significantly simplified without reducing or increasing existing powers, so that police are able to readily understand the types of search that they may undertake, and the community can understand more readily the powers that police have in this respect.  

A regime of ‘three tiers of searches’ has been adopted, and safeguards have been introduced to ensure that civil liberties are upheld and that the integrity of the police process is not compromised.  I will address the new regime and safeguards in greater detail shortly.

Section 23(2) addresses a gap in the law identified in the course of consolidation:  While at common law police have the power to search a person who has been arrested on suspicion of committing an offence, it is not clear whether police have the power to search a person arrested otherwise than for an offence.
 

For example, where a person has breached a bail condition, police are empowered under the Bail Act 1978
 to arrest a person and bring them back before the court. It is not an offence to breach bail conditions, and therefore the person is not strictly arrested for an offence.

Section23 (2) provides that police will have the power to search a person arrested other than for an offence in limited circumstances, that is, where the arresting police officer has a reasonable suspicion that the arrested person who is being taken into custody is carrying something which she or he may use in a way that could endanger a person, or assist a person to escape from custody.

This provision addresses concerns about safety of police and others in custody and is a justifiable law enforcement power.  

The search powers set out in Section23 are powers that may be exercised at or after the time of arrest.  These powers should be distinguished from those set out in Section24, which sets out the search powers that may be exercised by a police officer after a person has been arrested and taken into custody, for example, at a police station.

Division 3 of this Part consolidates the existing police power to search for knives and other dangerous implements.  The existing provisions have been substantially redrafted to ensure that the applicable powers and safeguards are consistent with the three-tiered search regime detailed in Division 4 of this Part, which I shall come to shortly.  

The redrafted provisions do not extend or restrict the powers police currently have to search for a knife or other dangerous implement in a public place or school.  The existing safeguards have either been incorporated into the safeguard provisions which apply generally to all personal searches conducted under the Act, or have been incorporated within the new definitions of the searches.

Division 4 of Part 4 details provisions that apply to all personal searches conducted under the Act.  In order to provide greater regulation of police search powers, the Act substantially adopts the three-tiered personal search model contained in the Crimes Act 1914 (Cth), which in turn is based on the Model Criminal Code.  

The Act introduces a regime of frisk, ordinary and strip searches in respect of all personal searches conducted under the Act.  The Act details the circumstances in which each of the three levels of search may be warranted and provides safeguards to protect the privacy and dignity of persons being searched.  The Act provides specific safeguards for any person subjected to a strip search and, specific safeguards for children and persons with impaired intellectual functioning who are subjected to a strip search.

A frisk search is defined as a search of a person conducted by quickly running the hands over the person’s outer clothing or by passing an electronic metal detection device over or in close proximity to the person’s outer clothing AND a examination of anything worn or carried by the person that is conveniently and voluntarily removed by the person. 

An ordinary search is defined as a search of a person or articles in the possession of a person that may include requiring the removal and examination of specified items of outer clothing.

A strip search is defined as a search of a person or of articles in the possession of the person that may include requiring the person to remove all of his or her clothes (but only those clothes necessary to fulfil the purpose of the search) and a visual examination of the person’s body and a search of those clothes.  A strip search may only be carried out where the police officer suspects on reasonable grounds that it is necessary for the purposes of the search and that the seriousness and urgency of the circumstances require a strip search.

The Act requires that the least invasive kind of search practicable in the circumstances should be used. 

The Act introduces safeguards intended to preserve the privacy and dignity of all persons subjected to personal searches under the Act.  

Section32 incorporates a number of safeguards intended to ensure that a police officer conducting any search has regard to the searched person’s right to privacy and maintenance of dignity throughout a search. 

The police officer must comply with the safeguards set out in section 32, unless it is not reasonably practicable in the circumstances to do so.  What is reasonably practicable in the circumstances will of course be dependant on the individual circumstances.  

These safeguards require the officer 

·
to inform the person of the nature of the search, 

·
request their cooperation, 

·
conduct the search out of public view and as quickly as possible,   

·
not to question the person searched at that time in relation to a suspected offence.

Section 33 provides specific safeguards for a person subjected to a strip search.  The safeguards in subclauses 33(1)-(3) which relate to privacy, the absence of people not necessary for the purpose of the search and the presence of support persons, must be complied with unless it is not reasonably practicable in the circumstances.  

Section 33(3) provides for the presence of a support person for children aged between 10 and 18, and persons who have impaired intellectual functioning who are subject to strip searches.   This provision has been included to protect the interests of those people who may not be able to protect their own interests, and may also assist police in the conduct of the strip search.   

The safeguards in sub clauses 33(4) to (6) are, without exception, mandatory and clarify that a strip search is, in fact, a visual search and not an examination of the body by touch.  

Section 34 provides that a child under 10 may not be strip-searched.  

The safeguards in Division 4 are in addition to safeguards in Part 15 that apply generally across the Act.  The safeguards better define what a police officer can do when conducting a search, and ensure the integrity of the criminal justice processes.  

Division 5 Vehicle entry, search and roadblock powers
12. The Act re-enacts without amendment the existing powers of police to search vehicles, give directions and seize
 things without warrant where certain circumstances exist, and erect roadblocks in certain circumstances.  

13. However, the Act amends the existing requirements relevant to roadblock authorisations: s37 (3) provides that an officer may exercise vehicle roadblock powers without obtaining an authorisation from a senior officer if the officer suspects on reasonable grounds that it is necessary and the seriousness and urgency of the circumstances require the immediate exercise of the powers. A police officer who exercises the powers in this manner must notify a senior officer as soon as practicable and obtain an authorisation for any ongoing action.

Part 5 Search and seizure powers with warrant or other authority

14. Part 5 repeals and re-enacts existing powers set out in Search Warrants Act 1985 and sections 357EA and 578D of the Crimes Act 1900, but ‘reorganises’ these provisions setting out in separate Divisions the requirements for warrants and notices, and the new provisions relating to notices to produce.

15. Although the search powers pursuant to warrant are unchanged, the conduct of personal searches under the search warrants regime will now fall within the three-tier search regime, including the relevant safeguards. 

16.  The Search Warrants Act 1985 is currently being reviewed. If amendments are made to the Search Warrants Act 1985 prior to commencement of the Law Enforcement (Power and Responsibilities) Act 2002, consequential amendments will be made to LEPAR. (See discussion below about reforms to the Search Warrants Act 1985 in the Crimes Legislation Amendment Act 2002).

Division 3 Notices to produce documents
17. Division 3 of Part 5 sets out a legislative basis for the existing police practice of obtaining documents held by financial institutions.   The powers that police have under a search warrant to search an entire institution are not always necessary. In, for example, fraud cases, police usually seek particular records of one customer’s account held by a financial institution. In practice, banks produce the documents sought when presented with a search warrant, rather than have police search through all of their records. 

18. Under the new provisions, where there are reasonable grounds to believe that an authorised deposit-taking institution holds documents that may be connected with an offence, such as fraud or money laundering, committed by someone else, an authorised officer may issue a notice to produce if satisfied that there are reasonable grounds for suspecting that the institution holds the documents and the institution is not a party to the offence.

19. The Notice to Produce provisions in the Act do not replace search warrants. Police may apply for either a Notice to Produce or a search warrant, depending on the circumstances. The scheme also addressed the issue of privilege.
 

Part 6 Search, entry and seizure powers relating to domestic violence offences

20. The Act re-enacts without amendment the existing powers of police in relation to domestic violence offences. It is possible that the Law Reform Commission of NSW may also make recommendations that will affect this Part, in its Report on Part 15A Crimes Act 1900 anticipated later this year.

Part 7 Crime scenes

21. Police sought a legislative basis for the existing practices of establishing crime scenes.  Part 7 of the Act outlines when police may establish a crime scene and the powers that may be exercised at a crime scene.  This is entirely new. 

· It is not intended to give police new powers of entry to private premises 

· Crimes scene warrants not intended to be a substitute for search warrants.

· Crime scenes may be established only in relation to serious indictable offences and offences committed in connection with a traffic accident causing death or serious injury to a person. 

· Police must be of the opinion that it is reasonably necessary to establish a crime scene to preserve or search for or gather evidence of such offences.

· Sets out powers that can be used to preserve evidence, however after three hours they have to get a warrant to continue to remain there and continue to use powers that are more ‘investigatory’.  

· The question of crimes scene powers in public places is also a live issue.

22. Powers that police may exercise at a crime scene include powers to:

· Direct a person not to enter and prevent a person from entering;

· Direct a person to leave or remove a person who fails to comply with such a direction;

· Prevent a person from removing evidence or interfering with the crime scene;

· Perform investigations, to take photographs, to conduct searches, and to seize things that may be evidence of the commission of an offence.

23. The Second Reading Speech describes the new power as follows:

The Act creates a two-tiered approach for crime scenes. If police are lawfully on the premises and establish a crime scene, certain basic powers to preserve evidence may be exercised in the first 3 hours without a crime scene warrant. The powers that may be exercised in the first 3 hours are aimed primarily at the preservation of evidence and include directing people to leave a crime scene and preventing persons entering a crime scene. 

The remaining crime scene powers are investigatory, and search and seizure powers. These powers may generally only be exercised once a crime scene warrant has been obtained. The application procedures for, and safeguards relating to, crime scene warrants are the same as those for a search warrant. The authorised officer may issue a crime scene warrant authorising a police officer to exercise all reasonably necessary crime scene powers at, or in relation to, a specified crime scene. 
Police may, however, exercise any of the crime scene powers in the first 3 hours (that is, without a warrant) if the officer or another officer applies for a crime scene warrant AND the officer suspects on reasonable grounds that it is necessary to immediately exercise the power to preserve evidence. 

The exception to the requirement for a warrant before the exercise of certain powers is vital. For example, police may need to immediately take a photograph if a crime scene is being flooded, or gain access to a room that is on fire and which police suspect contains evidence of an offence.  In these circumstances, waiting for a crime scene warrant to be issued would not be practicable, as the evidence would be destroyed.

The Act provides for a number of safeguards for the use of crime scene powers, such as providing time limits on the establishment of a crime scene and specified powers available to use at a crime scene.

The Act does not interfere with the ability to establish a crime scene in a public place.  

The Act does not prevent an officer from exercising a crime scene power or doing any other thing if the occupier consents. Nor does the Act provide police with a new power of entry.  Police will only be able to exercise crime scene powers if they are already lawfully on premises or have been granted a crime scene warrant. 

The range of offences for which crime scenes may be established is limited to serious indictable and where there is an offence committed in connection with a traffic accident causing death or serious injury to a person. 

The officer must be of the opinion that it is reasonably necessary to establish a crime scene to preserve or search for or gather evidence of such offences. 

As with notices to produce, these powers are not intended to detract from the search warrants powers.  Consistent with the existing Search Warrants Act 1985, the Act provides the penalty for obstructing or hindering a police officer exercising crime scene powers, without reasonable excuse.

Amendments to Crime Scene Power in the Crimes Legislation Further Amendment Act 2003
24. In December 2003, section 73 of the Act was amended to allow for a crime scene warrant originally applied for by telephone to be extended for up to 60 hours at a time, and that this extension may be made twice. This allows for the unpredictable times that a crime scene may need to be secured, and ensures that officers may have the same period of time for a crime scene warrant as they do for other warrants. (Note that, this amendment does not affect telephone search warrants, and it is still not possible to extend a telephone search warrant.)

Part 8 Powers relating to arrest

25. Part 8 of the Act substantially re-enacts arrest provisions of the Crimes Act 1900 and codifies the common law.  The Second Reading states bluntly “Arrest is a measure of last resort”: 

The provisions of Part 8 reflect that arrest is an extreme measure that is to be exercised only when necessary.  An arrest should only be used as a last resort as it is the most invasive way of securing the accused person’s attendance at Court.  

Section 99, for example, clarifies that a police officer should not make an arrest unless it achieves the specified purposes, such as preventing the continuance of the offence.  Failure to comply with this section would not, of itself, invalidate the charge.  Sections 107 and 108 make it clear that nothing in the Part affects the power of a police officer to exercise the discretion to commence proceedings for an offence other than by arresting the person, for example, by way of caution, or summons, or another alternative to arrest.  Arrest is a measure of last resort.
26. Note s 99(3), which state that a police officer must not arrest a person for an offence unless the police officer “suspects on reasonable grounds that it is necessary to arrest the person to achieve one or more of the following purposes” and lists criteria, including: arrest is necessary to ensure appearance at Court or to prevent destruction of evidence.   

27. One anachronistic police arrest power has not been re-enacted: section 352(2)(b) of the Crimes Act 1900 which permits police to apprehend “any person lying, loitering, in any highway, yard or other place during the night” suspected of being about to commit a ‘felony’.  Note also:

· The safeguards contained in Part 15 of the Act apply. 

· The Act makes a clear distinction between powers of arrest of police officers and those of citizens (citizen’s arrest powers are now under section 100).

· Under section 106, the Act adopts provisions of the Queensland Police Powers and Responsibilities Act 2000 relating to the participation of arrested persons in covert operations. 

Part 9 Investigations and questioning 

28. The Act re-enacts without amendment the provisions of Part 10A of the Crimes Act relating to detention after arrest.  Part 10A is currently under review, and amendments resulting from this review will be incorporated into this Act. See discussion below about Crimes Legislation Amendment Act 2002 amendments.

Part 10 Other powers relating to persons in custody

29. Part 10 of the Act repeals and re-enacts the law in relation to police powers to take identification particulars, such as fingerprints, and arrange an external examination by a medical practitioner of persons in custody, currently set out in sections 353A-353AB of the Crimes Act 1900.  

30. However, the existing power to take identification particulars of persons in lawful custody has been amended. The requirement that the officer in charge of the station must take the particulars has not been re-enacted. Also the particulars may now be taken where the person has been, or is intended to be, charged with an offence.  This reflects that the charging process may take some time and allows identification particulars to be taken before the charging process is complete.

31. Section136 (5) sets out new matters for magistrates to take into account when making orders for taking identification particulars of children under 14, and requires Children’s Court or authorised officer to take into account matters relating to the offence and the child, and requirement to ascertain wishes of the child, parents/guardian.  Provisions have now been included to take account of the Convention on the Rights of the Child.

32. Note that under section 137 not all identification particulars are destroyed, for example, police still keep records relating to the child. 
Part 11 Drug detection powers

33. Part 11 repeals and re-enacts without amendment legislation in relation to powers to search drug premises, to use drug detection dogs, and concerning internally concealed drugs. The Police Powers (Internally Concealed Drugs) Act has been re-enacted in Division 3 of Part 11 and renamed to more accurately describe the drug detection power.

Part 12 Powers relating to vehicles and traffic

34. Part 12 re-enacts certain police powers set out under the Road Transport (General) Act 1999 and the Road Transport (Safety and Traffic Management) Act 1999.  However, there is an extension of police powers now set out under section 189 (Power to prevent driving by persons who are under the influence of alcohol or other drugs), where by police may take action to disable a vehicle if the officer reasonably suspects that the person is likely to abscond before undergoing a breath test.

Part 14 Powers to give directions

35. This is where the so-called ‘move on’ powers from sections 28F and 28G of the Summary Offences Act 1988 have been re-enacted without amendment. The Second Reading Speech notes that “It is intended that under section 197, which sets out the powers of police officers to give directions in public places, that a police officer may be “a person affected by the relevant conduct” for the purposes of issuing a direction.” The safeguards for the exercise of this power are found in Part 15.

Part 15 Safeguards relating to powers

36. The existing law has been preserved in the case of powers to 
(i) request a person to disclose identity under Part 3, 
(ii) give directions under Part 14, and 
(iii) conduct a dangerous article search under Part 4 Division 3.  

37. The requirements set out below must be met before or at the time the power is exercised.  This is because of the particular consequences that flow from failing to comply with these directions.  
38. In relation to the other powers, police only have to comply with the safeguards where it is reasonably practicable.  Effectively, Part 15 re-enacts the safeguards from the Summary Offences Act 1988, the various ‘Police Powers’ Acts, and the Crimes Act 1900, and applies them across the board.  Before exercising most of the powers set out in the Act, police must: 

· provide evidence that the officer is a police officer (a uniform is sufficient), his or her name and place of duty, 

· provide the reason for the exercise of the power and 

· warn that failure or refusal to comply with a request of the police officer in the exercise of the power may be an offence. 

39. Where is it not reasonably practicable to comply with Part 15 before exercising the power, the officer must, however, comply with Part 15 as soon as possible after exercising the power.  The Second Reading Speech contemplates that ‘not reasonably practicable’ would have to amount to an emergency situation: 

Police may not always reasonably be able to comply with these safeguards prior to using their powers, such as in an emergency situation.  Accordingly the section requires in such circumstances, that the safeguards should be exercised as soon as reasonably practicable after the power has been exercised.  Even in emergency situations, however, police should strive to comply with all safeguards set out in the Act.  

40. Note that, the Crimes Legislation Further Amendment Act 2003amended Part 15, to clarify when the warnings, etc must be given by amending section 201, and deleting section 202 and 203.

41. Note also, section 104 which state that a police officer may only detain a vehicle, vessel or aircraft for a search only for as long as is reasonably necessary to conduct the search.

Part 17 Property in police custody

42. Sections 28B, 28C, 28D and 28E of the Summary Offences Act 1988 are repealed and re-enacted in the Act, which provides police with the power to confiscate knives and other dangerous implements. The Act also describes how applications for the return of confiscated things are to be dealt with. It substantively re-enacts Part 6 of the Criminal Procedure Act 1986 and s 66 Police Service Regulation 1990, and makes a number of amendments to address concerns raised by operational police who have expressed concern about the volume of property that they are required to manage (eg herds of rustled sheep, unclaimed knives, etc).

Part 19 Miscellaneous
242 Monitoring of operation of certain provisions of Act by Ombudsman

43. The Act provides that the Ombudsman will monitor for two years from the commencement of the proposed Act, the newly enacted provisions of the Act, including the personal search provisions, the safeguards, crime scenes, notices to produce and other minor changes to police powers. 

243 Review of Act 

44. Similarly, the Attorney General’s Department will review the Act. Such reviews take considered account of submissions to the Attorney General. 

Other Police Powers not affected

45. The consolidation process is not comprehensive. Other police powers not affected include:

· surveillance powers, that is, Listening Devices Act 1984, Telecommunications (Interception) (New South Wales) Act 1987, and 
· controlled operations and assumed identities, that is Law Enforcement and National Security (Assumed Identities) Act 1998 and Law Enforcement (Controlled Operations) Act 1997.
46. Note that the national model for cross-border investigative lowers for law enforcement is likely to affect the powers currently set out under these Acts.
 

New Part 3A Search Warrants Act & related amendments to Crimes Act 
47. Police have Crown Solicitor’s Advice which states that if they arrest a person at the scene of a search warrant, Part 10A of the Crimes Act 1900 applies and they have to take the arrested person back to the station before a custody manager. Police this is inconvenient and jeopardises the admissibility of the evidence found during the search. Persons whose premises are being searched usually prefer to remain while the search is being conducted, for example, they may chose to assist police rather than have the premises damaged and the items searched for found anyway. This reform was recommended by the Working Party on Part 10A of the Crimes Act 1900, whose membership included representatives of NSW Police, the Police Association, the Legal Aid Commission, Public Defenders Officer and Law Society of NSW.

48. The Crimes Legislation Amendment Act 2002 amended Part 10A of the Crimes Act 1900 and the Search Warrants Act 1985 so that when a person is arrested at the scene of the search warrant in connection with the search, police may detain that person at the scene for a reasonable period of up to 4 hours, which may be extended for a further 8 hours if a detention warrant is successfully applied for. 

49. The arrested person receives as far as is reasonably practicable the rights that he or she would otherwise be entitled to under Part 10A of the Crimes Act 1900. The bulk of the amendment reproduces the entitlements under Part 10A but inserts “reasonably practicable”. The search is not be delayed though while the person is being given these entitlements, or in other words, there are no ‘time outs’ as there are under Part 10A.  

50. For example, it is envisaged that police will give the arrested person access to a phone call to their legal advisor (one would expect the police to verify that the legal advisor is in fact a legal advisor), as they would at the police station and permit the legal advisor to attend the scene. If however there is no means of contacting the legal advisor (i.e. there is no landline phone and no mobile phone reception) or the search is completed before the advisor can attend, in which case provision of this entitlement is not reasonably practicable. “Not reasonably practicable” does not mean merely at the convenience of police.

51. Given that a person may be detained for 

· a reasonable period of up to four hours (or up to 12 hours) under the Search Warrants Act 1985 and 

· for a further reasonable period of up to four hours (or up to 12 hours if extended) 

· as well as time out periods, 

a provision has now been inserted into Part 10A to ensure that a person will not be detained for an unreasonable total continuous period.

52. The amendments to the Search Warrants Act 1985 also require police to videotape the execution of a search warrant, and also videotape the detention of the person (analogous to ERISP). The object of this is to keep an objective record of the detention, and free police from writing down what occurred.

53. These new powers and responsibilities were to have commenced on 1 May 2003, however the Minister for Police took the unusual step of passing an Act to delay that commencement. It is anticipated that the amendments may commence in November 2003. 

54. Note, however, that one of these amendments has been commenced: effective 1 May 2003, police cannot detain a person for a total continuous period of time that is unreasonable (s 356FA Crimes Act 1900).

55. These amendments should be consolidated in LEPAR before it commences in 2004. The entitlements under Part 10A Crimes Act 1900 and Part 3A Search Warrants Act 1985 are likely to be relocated to a new Division within Part 15, which sets out the safeguards.

Mary Spiers, 
Senior Policy Officer, 
Criminal Law Review Division 
6 February 2004
The Consolidation of Law Enforcement Powers


Part 1 Preliminary  

Part 2 Powers of entry


Part 3 Powers to require identity to be disclosed   

Part 4 Search and seizure powers without warrant


Part 5 Search and seizure powers with warrant or other authority


Part 6 Search, entry and seizure powers relating to domestic violence offences


Part 7 Crime scenes


Part 8 Powers relating to arrest


Part 9 Investigations and questioning


Part 10 Other powers relating to persons in custody


Part 11 Drug detection powers


Part 12 Powers relating to vehicles and traffic


Part 13 Use of dogs to detect firearms and explosives


Part 14 Powers to give directions


Part 15 Safeguards relating to powers


Part 16 Powers relating to intoxicated persons

Part 17 Property in police custody


Part 18 Use of force 

Part 19 Miscellaneous


� Revised Paper, originally delivered to the Criminal Law Conference, Legal Aid Commission of NSW, 1 July 2003 by Mary Spiers, Senior Policy Officer, Criminal Law Review Division, Attorney General’s Department. 


� For more background information on the Exposure Draft of the Bill which is significantly different from the final Act, see Gareth Griffith, “Police Powers in NSW: Background to the Law Enforcement (Powers and Responsibilities) Bill 2001,” NSW Parliament Briefing Paper 11/2001 online at: � HYPERLINK "http://www.parliament.nsw.gov.au/prod/web/PHWebContent.nsf/PHPages/ResearchBf112001?OpenDocument" ��http://www.parliament.nsw.gov.au/prod/web/PHWebContent.nsf/PHPages/ResearchBf112001?OpenDocument�


� Section 352 of the Crimes Act 1900 (NSW); Plenty v Dillon (1991) 171 CLR 635; Lippl v Haines (1989) 47 A Crim R.


� At common law, a police officer may lawfully search the body, clothing and property of an arrested person in certain circumstances.  Such a search must be reasonably believed to be necessary either:  


for the purpose of discovering a concealed weapon or article which might be used by the person to injure themselves or others or assist escape; or 


to secure or preserve evidence with respect to the offence for which the person is in custody 


(see Leigh v Cole (1853) 6 Cox CC 329; Clarke v Bailey (1933) 33 SR (NSW) 303; Lindley v Rutter [1981] QB 128.)


The power to search a person after arrest also implied from the statutory power to arrest a person as under section 352(1) of the Crimes Act 1900 a police officer may ‘take any person’ whom the officer suspects with reasonable cause of having committed an offence or a crime and ‘any property found upon the person, before an authorised justice to be dealt with according to law.’  Police are not permitted to take an arrested person somewhere else to be searched rather than to a police station or before a magistrate: Clarke v Bailey.


� The author has added the footnotes in the following text.


� Under section 353A(1) of the Crimes Act 1900, the power to search refers to a person who is in ‘lawful custody’ on a charge of committing any crime or offence.  The phrase ‘in custody upon a charge’ has been interpreted in Clarke v Bailey as referring to an arrested person in custody after a formal charge has been laid against him or her.


� Section 50 Bail Act 1978


� Another example is where police have the power to arrest to take a person to a station to undergo a breath analysis.


� including ‘inherent’ power implied in s 357E to seize any article found that may provide evidence of the commission of an offence: Ghani v Jones  [1970] 1 Q.B. 693 at 708-709.


�  Section56 (2) provides that if police wish to proceed with enforcing a notice to produce where an issue of privilege has been raised, the officer must, as soon as reasonably practicable, apply to a Magistrate for an order to access the document. The Magistrate is provided with discretion to make a number of orders in respect of access to the documents.


� See: Joint Working Group of the Leaders Summit on Terrorism and Multijurisdictional Crime, Cross-Border Investigative Powers For Law Enforcement Discussion Paper, February 2003 online at � HYPERLINK "http://www.ag.gov.au/cbip" ��http://www.ag.gov.au/cbip�. 
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