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PREFACE

This Report was prepared by a Committee on Intellectual Disability and the Criminal Justice System, coordinated by the Criminal Law Review Division of the NSW Attorney General’s Department. The proposals contained herein are not Government policy, and are issued for discussion only.
Any comments can be directed to:

Criminal Law Review Division
NSW Attorney General’s Department
GPO Box 6
Sydney NSW 2001

DX 1227 Sydney

Ph: (02) 9228 7258
Fax: (02) 9228 7128

This is the first of a series of three Reports providing advice and comment on aspects of the Law Reform Commission Report 80: “People with an Intellectual Disability and the Criminal Justice System.” The second report will examine the Commission’s proposals in respect to procedures for interviewing people with an intellectual disability, and the third report, the Commission’s proposals for development of diversionary programs and sentencing options.

ISBN 07313 95174

In September 1998 the Attorney General established a committee to consider the needs of people with an intellectual disability in the criminal justice system. The Government’s initiative followed the findings of the 1996 NSW Law Reform Commission Report 80 entitled People with an Intellectual Disability and the Criminal Justice System, and the 1998 Illawarra Disability Trust’s Review of the Criminal Justice Project In addition the Committee was advised that the Ageing and Disability Department had coordinated an Inter-departmental Committee for 4 years on intellectual disability in the criminal justice system, and many working papers had been developed. The Attorney General’s Department brought together key government and non-government agencies and other stakeholders, to address some of the findings of these reports. The Committee established terms of reference as follows:

“The purpose of this Committee is to make recommendations to:
(a) minimise unwarranted contact with the justice system by people with an intellectual disability; and
(b) ensure that if a person with an intellectual disability does come into contact with the justice system they receive appropriate and fair treatment before, during, and after, the court proceedings.
In particular the Committee will provide advice and comment upon the following legislative and non-legislative reforms, including: 
· the procedures to enhance the giving of evidence in court by people with an intellectual disability; 

· the procedures for interviewing people with an intellectual disability; 

· the development of diversionary programs and sentencing options for people with an intellectual disability”.
The Committee was comprised of senior representatives from the Criminal Law Review and Legislation and Policy Divisions of the Attorney General’s Department, the Ageing and Disability Department, the Office of the Director of Public Prosecutions, the Police Service, the Juvenile Justice Department, the Illawarra Disability Trust, the Intellectual Disability Rights Service, the Council for Intellectual Disability, the Legal Aid Commission, and the NSW Bar Association (1998-May 1999). Representatives of the Department of Community Services and Corrective Services joined the Committee in 1999.

This Report examines some of the difficulties facing people with an intellectual disability when they give evidence - whether as a defendant in a criminal trial, as a victim, or as a witness In this paper the term “witness” is used to describe whomever is called by a party to give evidence (including a defendant in criminal proceedings). to events - and makes proposals to address these difficulties. The Report makes eleven specific recommendations for the giving of evidence by people with an intellectual disability, giving consideration to: 

· disability related arrangements for giving evidence (including the assistance of a support person, the use of screens, and closed circuit television); 

· the right to make an unsworn statement not subject to cross-examination (‘dock statements’); and 

· expert evidence about the characteristics and demeanour of a witness with an intellectual disability. 
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INTRODUCTION

Estimates vary as to the percentage of the NSW population with an intellectual disability, in part because of definitional problems, but 2-3% seems safe and conservative [1]. Many come into contact with the criminal justice system as offenders, victims and witnesses.

People with an intellectual disability are over-represented in the criminal justice system, both as defendants and as proven offenders. This over-representation does not necessarily mean they are more delinquent than the general population, but it has been demonstrated that they are more likely to come to the court’s attention because of their vulnerability, psychological disadvantage, and often lower socio-economic status [2]. 

People with an intellectual disability are also over-represented as victims of crime, and are particularly vulnerable to sexual assault and fraud [3].

Because many people with an intellectual disability live with and/or primarily associate with other people with an intellectual disability, there is every likelihood that the only witnesses to a crime committed against or by a person with an intellectual disability, will also have an intellectual disability [4].

In December 1996 the NSW Law Reform Commission published Report 80, entitled People with an Intellectual Disability and the Criminal Justice System. The Report contained 60 recommendations dealing with people with an intellectual disability as suspects, defendants, victims and witnesses. 

The Report was the culmination of a review undertaken from 1991 to 1996, during which time the Commission published an issues paper, two discussion papers and three research reports and conducted extensive community consultation. 

The Committee builds on that Report and makes specific recommendations which it now throws open for public discussion for legislative reforms designed to assist those with an intellectual disability who come into contact with the justice system. 

Footnotes
[1] S Hayes and G Craddock, Simply Criminal (2nd ed, Federation Press, Sydney, 1992) p.30-1.
[2] New South Wales Law Reform Commission, People with an Intellectual Disability and the Criminal Justice System,(Report 80, 1996) (“NSW LRC Report 80”) paras 2.10, 2.12-2.16.
[3] New South Wales Women’s Co-ordination Unit, Sexual Assault of People with an Intellectual Disability (Final Report, 1990). C Wilson, The Incidence of Crime Victimisation among Intellectually Disabled Adults (Final Report, National Police Research Unit, South Australia, 1990).
[4] NSW LRC Report 80, paras 2.10, 2.12-2.16.
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DISABILITY RELATED ARRANGEMENTS FOR GIVING EVIDENCE 

3.1 Introduction
Whether as a defendant, a victim or a witness to events, people with an intellectual disability can and do give evidence in court. There are two primary policy considerations underpinning the need for people with an intellectual disability to have disability related arrangements in place when giving their evidence. 

First of all, disability related arrangements will help protect witnesses who are particularly vulnerable because of intellectual disability from some of the potential trauma associated with giving evidence arising from that disability.

Secondly, it is fundamental to the administration of the justice system that any witness is able to give accurate and undistorted evidence. 

The experience of prosecuting authorities in cases involving victims and witnesses with intellectual disabilities is frequently that the witness’s anxiety may make giving evidence difficult, if not impossible. In certain circumstances, this may mean that the prosecution is unable to bring its case. 

As the NSW Law Reform Commission has observed, 
“The use of special arrangements is intended to overcome the barriers to giving evidence faced by a particular witness and to put him or her in the same position as witnesses generally, not in a more favourable position. Special arrangements must not derogate from the right of the defendant to a fair trial. A fair trial does not, however, demand that the witness must be in the witness box and the defendant in the dock or even that they must both be in the same room.” [1]

The need for special arrangements for some “vulnerable” adult witnesses, including witnesses with an intellectual disability, has been recognised in all Australian jurisdictions except New South Wales. Consequently the Commission recommended that:
“If the court is satisfied that a witness with an intellectual disability may be unable to give his or her evidence without the use of special arrangements because he or she is unduly inhibited in giving evidence in the normal way, the court may order that special arrangements (for example, the assistance of a support person, the use of screens or changed seating arrangements and closed circuit television (“CCTV”)) be made for taking that witness’s evidence.” [2]

In New South Wales, the court only has a discretion to adopt special arrangements for certain proceedings involving a child witness under the age of 16. A child witness has the right to a support person in all criminal proceedings, and the right to give evidence by closed circuit television (“CCTV”) in proceedings involving personal violence. A child witness also has the right to alternative arrangements such as screens, changed seating arrangements and adjournment of the proceedings to other premises. Young offenders also have the right to a support person and in certain circumstances may give evidence by CCTV. [3]

The motivation for these arrangements is broadly relevant to people with an intellectual disability. It is not suggested that people with an intellectual disability are child-like, but that individuals within the two groups may have similar needs and experiences when in contact with the justice system. The second reading speech proposing special arrangements for proceedings involving children identified that their purpose is “to assist children to give more effective testimony and to reduce the trauma associated with doing so.” [4] Thus it is appropriate to consider the use of special arrangements in proceedings involving children as a possible indicator of ways to also address the needs of people with an intellectual disability in the justice system in New South Wales. 

The Committee recognises one important element of special arrangements legislation as it affects proceedings involving children. Section 25(1) of the Evidence (Children) Act 1997 provides that in proceedings in which evidence is given by CCTV facilities, or by means of “any other similar technology”, the court is required to warn the jury not to draw any inference adverse to the accused person, or give the evidence any greater or lesser weight, because of the use of those facilities, or technology. 

1. The Committee recommends: the introduction of legislation containing a warning similar to that provided in section 25 of the Evidence (Children) Act 1997 (NSW) where disability related arrangements for people with an intellectual disability are made.

This section will consider three types of disability related arrangements for witnesses and/or the defendant:
· in-court witness support; 

· screens; and 

· closed-circuit television (CCTV).

Before those arrangements are considered in detail the following sub-section will consider the circumstances under which a person with an intellectual disability might access in-court witness support, screens and CCTV. 
3.2 Onus of proof - presumption to access disability related measures
There is a question as to the circumstances in which witnesses and defendants with an intellectual disability should be entitled to access disability related measures. The Committee considered that the recommended disability related arrangements would be highly beneficial for those for whom they are intended, but felt it would be likely that some witnesses would not seek to nominate for their protection. The Committee was also mindful that in a small number of cases there will be an issue as to whether a witness/defendant without an intellectual disability is seeking to use disability related measures for some perceived tactical advantage. The Committee concluded that all witnesses and defendants should generally be able to access disability related measures, but that in contested matters the court should be entitled to examine whether a witness/defendant has an intellectual disability. 

2. The Committee recommends: that where a person applies for intellectual disability related arrangements in court that person should be presumed to have an intellectual disability as an entitlement to access those arrangements unless the contrary is shown. 

3.3 In-court witness support
Many features of court attendance which may be difficult for people with an intellectual disability include that: 

· large courts are busy and can be confusing places; 

· complying with attendance requirements necessitates good literacy skills and a degree of problem-solving ability; 

· delays in proceedings may lead to considerable ‘down time’, and long periods of waiting may occur; 

· consultation with lawyers may be brief and rushed; 

· the capacity to understand court proceedings requires a reasonably high level of ‘auditory processing’ ability; and 

· adherence to court etiquette is required but might be difficult to achieve. [5]

It would thus be beneficial for witnesses with intellectual disabilities if a support worker were to be permitted to sit near them whilst they are in the witness box and to provide other associated support. The aim would be to provide the person with emotional confidence and support and minimise any feelings of intimidation or fear. 

Provisions enabling support people to sit alongside a witness with an intellectual disability whilst in the witness box are widely supported. Similar provisions currently exist in Victoria, Queensland, South Australia, Northern Territory and Western Australia. In NSW all child witnesses have the right to the presence of a support person in all criminal proceedings. This provision was enacted as section 405A Crimes Act 1900. As of 1 August 1999 it can be found in section 27 of the Evidence (Children) Act 1997. As well as criminal proceedings the protection extends to Victims Compensation matters and civil proceedings relating to personal violence. [6]

Cashmore and Bussey’s study of the Australian judiciary’s views on witness competence found that 93% of judges and magistrates were in favour of allowing a support person in court. [7]

The Committee supports the NSW Law Reform Commission’s observations that the support person should not be permitted to directly or indirectly assist the witness to give their evidence. The rationale for allowing support persons is that they provide emotional support and ensure effective communication. Hence support persons should not normally communicate with the witness while giving evidence. 

The Committee is of the view that: 

(1) It is essential that support people not coach a witness in the witness box, nor during any breaks in cross-examination. In any individual case the judge should be able to ensure procedural fairness by directing the support person on the nature of their role, and to remove any support person where appropriate. 

(2) The identity of the support person for the witness with an intellectual disability should be agreed between the parties and be known to the witness before the trial. 

(3) Support persons should receive written guidance on their role for the purpose of the proceedings. The Director of Public Prosecutions, together with NSW Health has already produced a pamphlet entitled “Information for Court Support Persons”. The pamphlet outlines what a support person can and cannot do in court. Whilst some of the issues covered in the DPP’s pamphlet are helpful for support persons in matters involving people with an intellectual disability, a pamphlet specifically designed for those supporting witnesses with an intellectual disability should be prepared. 

(4) The role of the support person should include that:
(i) the support person may inform the Court if the witness fails to understand a question;
(ii) the support person may inform the Court if a witness needs assistance because s/he has become tired, confused or needs a break from the proceedings;
(iii) the support person may inform the Court of any other difficulty the witness is experiencing in understanding the proceedings. 

In order to avoid any contention that a support person is using physical contact to influence a witness, permission of the court must first be sought before doing so - eg: to comfort a distressed witness. [8]

The Committee developed draft guidelines to assist support persons, as well as those people coming into contact with support persons, to understand their role. The draft guidelines are attached to this report. The Committee endorsed the view that the establishment of a scheme which used trained support persons was preferable to the use of untrained support persons. 

3. The Committee recommends that legislation in similar terms to section 27 of the Evidence (Children) Act 1997 (NSW) be introduced, permitting the use of a support person in court for a witness or a defendant with an intellectual disability. The exact role of the support person should be flexible, with the court giving directions regulating the conduct of a person providing support to a witness. Regulations can specify, without limiting, the role of the support person. The Committee preferred the establishment of a system which used trained support persons, rather than untrained support persons.

In 1996 the Illawarra Disability Trust established a pilot project which implemented a model of volunteer support for people with an intellectual disability coming into contact with police and courts. The Intellectual Disability Assistance at Court Service (“IDAC”) operates in the Illawarra region and provides a broad role for support workers. Support workers assist people with an intellectual disability through all stages of the court process, from helping them to find a lawyer, to helping them understand the outcome. The support worker sits with the person with an intellectual disability in the gallery and in the waiting areas outside the courtroom.

The Committee is persuaded by the Commission’s recommendations, and the experience of the Illawarra Disability Trust, and supports the extension of the IDAC project to all courts within NSW. 

Unlike the use of screens and CCTV (discussed at 3.5), the use of support persons is not primarily motivated by the desire to limit the trauma of the witness when confronting the accused in court. The disability related arrangements discussed in the following sub-sections should be available for witnesses only. However, support persons provide general emotional support in court, which may be even more valuable in the case of an accused with an intellectual disability. It may be in the interests of both the accused and the court if an accused with an intellectual disability is permitted to have a support person both near the witness box and in or near the dock. 
3.4 Screens
This sub-section will consider another disability related arrangement, namely the use of screens physically to shield a witness (other than a defendant) giving evidence from engaging in eye contact with the defendant. A witness may be particularly intimidated by the presence of the defendant or fear that the defendant might still have the capacity to cause them harm, particularly in cases involving personal or sexual violence. Currently, children under 16 years of age are entitled to give evidence by means of closed-circuit television or alternative means, such as the use of screens (s24(3)(a) Evidence (Children) Act 1997 (NSW). The NSW Law Reform Commission reported that screens are frequently used for children in Local Courts. [9] Section 24(3) Evidence (Children) Act 1997 which provides for special arrangements in this regard is not limited; it includes the use of screens as well as changed seating arrangements, or adjourning the proceedings to other premises.

The South Australian Attorney General’s Department has considered the advantages and disadvantages of using screens. The advantages of using screens include:
· screens reduce the trauma of giving evidence before the accused; 

· both the accused and the witnesses remain in the court room and can be seen by the court; 

· the accused can communicate with his or her lawyers while the witness is giving evidence; and 

· screens are relatively inexpensive and easy to obtain and move.

Potential disadvantages include:
· a witness who is aware that the accused is behind the screen may in any event remain intimidated; 

· screens cause special difficulties where the accused conducts his or her own defence, and where the witness is required to identify the accused; and 

· even with judicial warnings, the use of the screen could create a presumption of guilt against the accused person, as the jury might interpret the need to separate the witness from the accused as an indication that the accused had in fact committed the offence. [10]

In the Committee’s view the advantages of using screens to shield a witness with an intellectual disability from unwarranted intimidation (and distraction) by the defendant outweigh the disadvantages. 

It is noted that whilst the majority of the Committee supported the use of screens by intellectually disabled witnesses, this position was opposed in a submission from the Public Defenders on the basis that the potential for unfairness to the accused outweighed any potential benefit to the witness.

4. The Committee recommends that, subject to the Court’s discretion, a witness with an intellectual disability should be permitted to have a screen between them and the defendant. The Court should also have sufficient procedural flexibility to change seating arrangements or move premises during a hearing, if necessary. 

3.5 Closed-circuit television
This sub-section will consider another special arrangement, namely the reception of court evidence through closed-circuit television (“CCTV”). CCTV allows an audio -visual link between the courtroom and another room, with viewing monitors in both locations. The court can still hear and see the witness, and the witness can still identify the accused if required. 

The Australian Law Reform Commission’s Report 63, Children’s Evidence: Closed Circuit TV is the most comprehensive Australian research paper on the experience of using CCTV for child witnesses. The report considered a 12 month trial period in which CCTV was used for certain proceedings involving child witnesses in Magistrates courts in the Australian Capital Territory, and concluded with a positive assessment of CCTV technology. In favour of CCTV, the report found:
· children who used CCTV benefited directly because they were less anxious and had been given a greater sense of control over their role in the proceedings; [11] 

· the ability to facilitate CCTV was more psychologically important than its actual use; [12] 

· children were more forthcoming with their evidence. Most professionals involved in the trial were of the opinion that CCTV allowed the court to have better quality evidence, without prejudicing the conduct of the defence case. It was noted that the technology allowed certain cases to proceed that may not have been brought without it; and [13] 

· the use of CCTV had an indirect benefit, as it acted as a constant reminder of the status of the witness. The behaviour of both magistrates and lawyers was more supportive of child witnesses when CCTV was used. Magistrates intervened more often, particularly during cross-examination to clarify language. [14]

The ALRC report also identified concerns attached to the use of CCTV:
· the impact of evidence is altered, and possibly reduced, when given by CCTV. It has been noted that the elimination of trauma may remove the distress which is perceived as supporting the veracity of the witness’s evidence. Conversely, it was argued that the witness’s use of the technology may make it easier to lie without detection; [15] 

· while a majority of legal professionals concluded that the use of CCTV did not prejudice the accused, a minority claimed that it removed the right of the accused to confront the witness, face-to-face, with the allegations made. In comparison, the majority of respondents believed that the right to confront the witness only extended so far as the right to confront the witness’s evidence; and [16] 

· CCTV is relatively expensive to install and use, and often has attendant technological problems; [17]

The only other Australian research on the impact of CCTV is a Western Australian study. Following the commencement of the Western Australia’s Evidence Act 1992, children and other vulnerable witnesses were provided with the opportunity to give evidence in alternative ways, including using CCTV. The Western Australian Ministry of Justice surveyed the jurors involved in such trials, and concluded:
· most jurors do not perceive CCTV to be an impediment to reaching a verdict; 

· jurors do not find CCTV equipment distracting when it is working properly; 

· most jurors said it would not make it easier to reach a verdict if they saw the child in the courtroom. 

This applies even to jurors who find it difficult to judge the size and/or age of a child witness giving evidence by CCTV. In other words, most jurors are satisfied with evidence being presented in a form other than by a witness in the courtroom. [18]

There have been many proposals to extend the practice of children giving evidence by CCTV to people with an intellectual disability. A New Zealand study on CCTV concluded that the “use of the equipment for intellectually handicapped persons was seen as appropriate, as it allowed concentration and focus that probably would not occur in the courtroom setting.[19] The New South Wales Women’s Co-ordination Unit proposed that the option of CCTV be available for a “special witness”. [20]

It is important that people with an intellectual disability have control over how they give evidence, and it must be acknowledged that some people with an intellectual disability may not want to give evidence via CCTV. 

Arising from concerns that CCTV reduces the weight given to a witness’s evidence it has been suggested that some Crown Prosecutors believe the procedure makes a conviction less likely and many are not using the technology. [21] As a result, in 1999 legislation commenced in New South Wales to create a presumption in favour of the reception of evidence of any child witness via CCTV facilities. This presumption may be rebutted if the witness does not wish to use CCTV, or if the court is satisfied that it is not in the in the interests of justice to do so. [22] The Law Reform Commission recommended that CCTV facilities be available for all intellectually disabled witnesses including a defendant. It would be preferable for any scheme involving defendants to be introduced on a trial basis. 

It is noted that whilst the majority of the Committee supported the use of CCTV by intellectually disabled witnesses, this proposal was opposed by the Public Defenders. [23]

5. The Committee recommends that legislative provisions allowing people with an intellectual disability to give evidence via CCTV be framed with the presumption that such CCTV facilities will be used, unless the witness does not want to use CCTV, or if the court is satisfied that it is not in the interests of justice to do so.

Footnotes 
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THE RIGHT TO MAKE A STATEMENT NOT SUBJECT TO CROSS-EXAMINATION 

4.1 Existing procedures for limiting cross-examination
During a hearing the court has a power to control the conduct of the questioning of a victim, a witness or accused, including those with an intellectual disability. The Evidence Act 1995 (NSW) gives the trial judge substantial control over “the way in which witnesses are to be questioned.” [1]-[2] or a question deemed to be “improper” may be disallowed. Sections 41(2) and 42(2) provide that the witness’s intellectual ability is one matter which the court must take into account when considering these issues. Under s. 29(2) the court has the discretion to allow a witness to “give evidence wholly or partly in narrative form”, and s. 29(3) allows the court to make directions about the way evidence is to be given in that form. 

Notwithstanding the provisions of the Evidence Act 1995 (NSW), the Law Reform Commission Report noted that while the provisions “will help overcome some of the problems faced by a witness with an intellectual disability, they will not avoid them all.” [3] 

4.2 The abolition of dock statements 
This sub-section will consider the use of ‘dock statements’ to overcome some of the problems faced by people with an intellectual disability. Until recently, an accused had the right to give a statement to the court during a trial by way of a dock statement. The statement was not made under oath and its reliability could not be tested by cross-examination. The purpose of the dock statement was to give accused persons the opportunity to tell their story in their defence. However it was observed that dock statements were open to exploitation by a clever accused, or might contain long and complicated statements. The right to make a dock statement was abolished for all accused in the Crimes Amendment (Unsworn Evidence) Act 1994, which repealed s. 409C of the Crimes Act 1900. [4]

In the second reading speech of the amending Act, the then Attorney General and Minister for Justice, the Hon J. Hannaford MLC explained:
“The truth of assertions made by an accused to the jury cannot be tested by cross-examination. In abolishing the right to make dock statements, it is aimed to remove the existing unchecked process whereby an accused can make unchallenged allegations and attacks on the character of witnesses and victims. The accused will be prevented from ambushing the prosecution’s case by introducing material which is not subject to cross-examination.” [5]

Since the abolition of dock statements it has been observed that despite being found ‘fit to be tried’, accused persons with an intellectual disability may be particularly disadvantaged when giving evidence in court. Re-introduction of the dock statement for persons with an intellectual disability might mitigate some of that disadvantage. Recommendation 30 of NSW Law Reform Commission’s Report provides:
“If the court is satisfied that the defendant has an intellectual disability, the defendant should have the right to make a statement not subject to cross- examination, to the court, subject to the court’s discretion about the length, subject matter and scope of the statement.” [6]
The following sub-sections will discuss the potential advantages and disadvantages of reintroducing dock statements for an accused with an intellectual disability. 

4.3 Evidence Act 1995 (NSW) provisions
Generally, evidence in court is given on oath by swearing on the Bible or Koran or by affirmation - a solemn declaration to tell the truth. However, provision needs to be made for those who by virtue of their age, incapacity or disability are simply unable or competent to swear an oath. 

Section 13(2) allows a person who is not competent to give unsworn evidence, if:

(a) the court is satisfied that the person understands the difference between the truth and a lie, and
(b) the court tells the person that it is important to tell the truth, and
(c) the person indicates, by responding appropriately when asked, that he or she will not tell lies in the proceeding. 

With respect to an accused with an intellectual disability, the central issue is not the evidentiary status of an unsworn statement, but whether such evidence should be subject to cross-examination.

4.4 Current problems with not recognising the right of a person with an intellectual disability to make a statement not subject to cross-examination
A person with an intellectual disability is particularly disadvantaged when subjected to cross-examination. One example serves to illustrate this. As noted in a submission to the NSW Law Reform Commission, the language used by cross-examiners can serve to “obfuscate, confuse, unsettle and negate the testimony the witness has to give.” [7] In this particular case, the cross-examiner used indeterminate language (not defining the scope of the question and thus confusing the possible answers), repeated the witness’s answers, suddenly changed the topic, asked questions relating to conversations about the experience rather than the experience itself, used multifaceted questions, used over-general questions, used imprecise terms such as “often” or “lots”, used negative rhetorical questions, misinterpreted the witness’ comment “I don’t know” and used specialised legal terms. The cross-examiner then submitted that the witness was “incapable of giving coherent evidence” and had given numerous unresponsive answers. 

Such cross-examination of an accused with an intellectual disability may unfairly lead a jury to infer guilt. This might occur, for example, when accused persons may:
· appear evasive when they cannot remember something (defective short-term memory is a common feature of intellectual disability); 

· because of suggestibility or lack some forms of understanding, agree to something which is not true; or 

· because of limited vocabulary and intellect, misunderstand questions and words. 

An accused with an intellectual disability is particularly disadvantaged when deciding not to give evidence because of a fear of unfair cross-examination. Thus the accused’s “choice” becomes limited either to giving evidence under cross-examination or not giving evidence at all to avoid the trauma of cross-examination. [8]
· the jury draws adverse inferences of guilt, despite directions by the trial judge; and/or 

· the co-accused or the trial judge make adverse comments on the accused’s failure to give evidence [9]

There are difficulties with expert evidence if an accused does not give evidence. A statement not subject to cross-examination may be as simple as “what I said to the doctors is true”. [10] This statement could then provide the basis for evidence from the doctor about what was said by the accused during examination and testing. [11]

While there are other ways to have expert evidence of intellectual ability admitted following the Evidence Act 1995 (NSW). reintroduction of the dock statement for an accused with an intellectual disability would make this process simpler. 

4.5 Arguments for and against the right of an accused with an intellectual disability to make a statement not subject to cross-examination 
The primary argument in support of introduction of legislation to provide an accused with an intellectual disability with the right to make a statement not subject to cross-examination is that it is one practical way to address the severe disadvantages such an accused faces compared to other accused persons in the criminal justice system. It is a disability-related measure to ensure that an accused person with an intellectual disability receives a fair trial. A statement not subject to cross-examination:
· gives accused persons the opportunity to tell their story in their own words; and 

· gives less articulate accused persons an opportunity to respond to the evidence against them that they might otherwise not have because of their incapacity to cope with cross-examination.

There are two primary arguments against providing an accused with an intellectual disability with the right to make a statement not subject to cross-examination. First, an accused who elects to make a statement not subject to cross-examination may effectively diminish the status of his/her evidence. Arguing the more general proposition that evidence tested by cross-examination is more reliable than evidence which is not, his Honour Justice Wilcox said:
“It is a fundamental principle of the law of evidence that a court should be asked to act only on the most reliable material. It is axiomatic that evidence which has been tested by cross-examination is more reliable than evidence which has not. This is not only - or even primarily - a matter of demeanour. Cross-examination provides the opportunity for the opposing party to test the probability of the witness’s evidence being correct. Additional facts may be elicited which will demonstrate that the evidence is not, or unlikely to be, correct. At the very least the evidence given by the witness will be placed in a fuller context; thus assisting the jury to assess its reliability.” [12]

Secondly, recognising the right of an accused with an intellectual disability to make a statement not subject to cross-examination would involve treating defendants with an intellectual disability as a distinct class of accused. The proposal would contravene an underlying principle of the justice system, namely that the rules and practices governing the conduct of proceedings should be applied uniformly. [13] Despite suggesting that an accused with an intellectual disability should have the special right to make a statement not subject to cross-examination, the NSW Law Reform Commission argued:
“[G]enerally such measures should not be available simply because of a person’s membership of a particular group, for example the fact that the person has an intellectual disability or comes from a non-English speaking background, but should be needs-based, that is, that a person would be disadvantaged as a witness without such procedures. The Commission believes that such an approach is more appropriate than a membership or category-based approach.” [14]

This Committee suggests that the right of an accused to make a dock statement should only be available to members of a particular category, namely those with an intellectual disability. At this stage it should not be available to other accused persons who clearly might be distressed or intimidated by the situation, such as an indigenous person or person from a non-English speaking background. Both the Australian Law Reform Commission and the NSW Law Reform Commission argued that the right to make a statement not subject to cross-examination should be available to all accused persons. Recognising the right of an accused with an intellectual disability to make a dock statement may increase pressure to extend that right to other accused persons. To reintroduce the dock statement for a prescribed group of vulnerable accused would raise the difficulty of deciding the basis for inclusion or exclusion from this category. Accordingly, the NSW Law Reform Commission said that: 


“To base inclusion on “vulnerability” alone would allow many accused persons to assert that they fall within the exception. The resulting strain on the criminal justice process may be unacceptable.” [15]

Both the police and DPP representatives on the committee emphasised the strong opposition of both their organisations to any moves to reintroduce dock statements, for the reasons outlined above. 

4.6 Form of the Proposal 

4.6.1 Leave
In broad terms, the Committee recommends that dock statements be reintroduced in a modified form for people with an intellectual disability. The NSW Law Reform Commission has suggested that for the accused to exercise the right to make a statement not subject to cross-examination, “the court would have to be satisfied, on the balance of probabilities, that the defendant has an intellectual disability as defined. This would be established in a particular case on the basis of expert evidence.” [16] The application of this suggestion would by no means be uncomplicated.

The Victorian Law Reform Commission was critical of an approach which involved the seeking of leave, and noted that such discretion would place an:
“onerous, and often invidious, burden upon the trial judge to choose among those defendants who applied for what would be seen as a privilege. Such applications might take up a substantial amount of time. The exercise of discretion would, inevitably, give rise to appeals about its exercise. Even with clear criteria for exercise of the discretion these consequences would follow.” [17]

The Australian Law Reform Commission noted that the controversy surrounding the right of the accused to make a statement not subject to cross-examination: 


“extends to the judiciary. Whether an accused is allowed to make an unsworn statement will depend in many cases on the judge allocated to the trial.” [18]
Leave to present a statement not subject to cross-examination could be sought through a voir dire, involving specialist witnesses. Such a proposal may increase the length of the relevant criminal trials. However, a corresponding saving of time will flow as presentation of evidence through a dock statement is, in all but the most exceptional matters, quicker than evidence in chief and cross-examination. 

Although the granting of leave would ultimately be a matter of judicial discretion, it would be appropriate for judges, and practitioners for both the prosecution and defence, to receive some guidance as to matters which should be taken into account when leave to make a dock statement is to be considered. Such guidelines should be prepared by a working group of legal practitioners, psychologists/psychiatrists and other key stakeholders, such as the Judicial Commission.

It is also noted that whilst the majority of the Committee supported the use of a preliminary test to establish a defendant’s intellectual ability, this position was opposed by the Public Defenders, who took the view that there should be a presumption that accused applying for all intellectual disability arrangements, including the dock statement, should be entitled to them.

6.The Committee recommends that where a person establishes on the balance of probabilities that they have an intellectual disability, they should have a right to give evidence by way of a dock statement. 

4.6.2 Control of content
Various reports have suggested that the court should have a discretion to control the content of dock statements. These recommendations are motivated by legitimate concerns that during dock statements, accused persons may introduce irrelevant material and/or lie and attack prosecution witnesses with impunity. 

The NSW Law Reform Commission proposed that: 
“the court would also have the power to give directions about the length, subject matter and scope of the statement. It could vet the statement and, by direction, exclude material which, in its opinion, was irrelevant or vexatious, would make the statement too long, or would constitute an unjustified attack on the character or credit of the witness. It follows that the statement would have to be reduced to writing before its delivery.” [19]

In proposing more generally that unsworn statements should be retained, the Australian Law Reform Commission argued that the rules of admissibility should apply to dock statements. Under this proposal, “the accused does not speak directly or indirectly of his [or her] reasons for giving unsworn evidence.” [20]

The Committee suggests that this proposal is likely to be difficult to apply in the case of a person with an intellectual disability. The Committee prefers the NSW Law Reform Commission’s proposal for control, which is more sensitive to the particular needs of people with an intellectual disability. It is suggested that the precise nature of the court’s discretion needs further clarification, and that the particular needs of persons with an intellectual disability must be considered, particularly the requirement that such statements need to be reduced to a written form before delivery. Many persons with an intellectual disability have substantial literacy problems. 

The Australian Law Reform Commission has suggested that:
“Where the accused is legally represented, he or she should be allowed legal advice in preparing unsworn evidence and assistance in giving it. If the accused is unable to read, the lawyer representing the accused should be able, with leave of the court, to read the statement. With leave of the court, the lawyer representing the accused should be able to question the accused after the conclusion of the unsworn evidence.” [21]

The Committee supports the proposal of the ALRC that the defendant’s lawyer should be permitted to question the defendant if granted leave by the court. This would enable the defendant to be prompted about matters omitted from the statement, but would be limited to this circumstance. [22]

The Committee was also of the view that the court should have the power to interrupt the making of a statement if an accused, in making his or her statement, introduces irrelevant material or without foundation attacks a prosecution witness.

A court should have the power to advise an accused that should they attempt to do so, their statement may be interrupted. 

7. The use of a written dock statement should be encouraged, but not mandatory. Where an accused is legally represented, he or she should be allowed legal advice in preparing and delivering the statement. With the leave of the court, an accused’s legal representative should be permitted to read the statement for the accused or question the accused after the accused has made the statement. The court may advise an accused making a statement not subject to cross examination that the Court may interrupt the making of the statement. 

4.6.3 Comment on the decision not to give evidence not subject to cross- examination
Counsel should not be allowed to comment on the failure of the accused to give evidence under cross-examination. To allow this would shift attention to the significance of the choice made by the accused, and away from the actual focus of the case. The trial judge should be able to comment on the failure of the accused to give evidence under cross-examination, but not so as to suggest that the giving of such evidence is due to an awareness of guilt or that such evidence is necessarily inferior to cross-examined evidence. The Committee recommends that only the presiding judge be permitted to comment on an accused’s election to give evidence via a dock statement.

8. The Committee recommends that the presiding judge only, be allowed where deemed appropriate to comment on the accused’s election to give evidence via a dock statement, but not to suggest that the making of a dock statement was due to an awareness of guilt or was necessarily inferior to cross-examined evidence.

It is noted that while the majority of the Committee supported the reintroduction of a dock statement for an accused with an intellectual disability, this position was opposed by the NSW Police Service and the Director of Public Prosecutions, who rejected the arguments for its introduction noted above. It is also noted that a submission from the Public Defenders opposed the recommendation that an accused must establish that he or she has an intellectual disability before a court can allow an accused with an intellectual disability to give evidence via a dock statement. The Public Defenders took the view that as with the other recommended arrangements for the intellectually disabled, there should be a presumption in favour of entitlement.
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EXPERT EVIDENCE ABOUT THE CHARACTERISTICS AND DEMENOUR OF A WITNESS WITH AN INTELLECTUAL DISABILITY 

5.1 Recommendations of the Law Reform Commission
This section will consider the admissibility of expert evidence about the nature of a witness’s intellectual disability. The Commission has recommended:
“On application by a party, the trial judge should have the power to allow expert evidence to be led to explain the characteristics and demeanour of a witness with an intellectual disability if his or her characteristics and demeanour are outside normal experience.” [1]

The NSW Law Reform Commission’s Discussion Paper 35 proposed that a party should, with the leave of the court, be able to bring expert evidence about the intellectual ability of that party’s witness:
“(a) where expert evidence is needed to clarify that witness’s manner of giving of evidence; and
(b) where expert evidence is needed to understand how the witness’s degree of disability is important to the circumstances of the offence or, if the witness is not the accused, to explain/provide evidence about the way the person behaved.” [2]
5.2 Nature of expert evidence
In evidence-in-chief, a party may not lead evidence to explain a witness’s behaviour or demeanour, because this would ‘bolster the credibility’ of the witness. Section 102 of the Evidence Act 1995 (NSW) provides that evidence that is relevant only to a witness’s credibility is not admissible. 

Evidence relevant to support the credibility of a witness may be admitted only under s. 108 to rebut an attack on credibility. Expert evidence can be led later where cross-examination has suggested a witness was unreliable. Despite a number of reforms to this area, the difficulty in relation to evidence-in-chief remains. This creates an effective prohibition on evidence as to the existence and/or likely effects of an intellectual disability.

As a consequence, judges and juries often resort to their preconceptions regarding a witness with an intellectual disability, preconceptions which are highly influenced by the witness’s demeanour. Prejudices about people with an intellectual disability may be particularly damaging to the reliability of their evidence. As the Kingsford Legal Centre has stated:
“We strongly support the use of evidence as to a disability in Court, or at any earlier time if it would then be useful. … It is naïve and inappropriate for judges and magistrates to consider that their life experience properly equips them to assess accurately the extent, effects, and implications of an intellectual disability.” [3]

While the main danger is that people with an intellectual disability will be considered innately unreliable, the converse may also be true and people with an intellectual disability might be considered too impaired to lie. [4] The NSW Law Reform Commission has noted that a witness or an accused with an intellectual disability may:
· “have limited communication skills, reduced attention span and memory recall; and/or 

· be intimidated by the courtroom environment and by cross-examination, and so appear evasive, nervous, hesitant, or frustrated and angry.” [5]

It is of fundamental importance to the justice system that judges, magistrates and juries are able to make an accurate assessment of all the evidence including that of people with an intellectual disability. It may be that a certain intellectual disability will have no effect whatsoever on the reliability of evidence. 

Such expert evidence would explain to the court the particular nature of the intellectual disability, recognising a broad spectrum of intellectual abilities. It is both dangerous and insulting to people with an intellectual disability to assume that all people with an intellectual disability would have the same level of credibility before a court. This information may be outside the sphere of everyday experience. Such expert evidence should be considered as an aid to the court in informing itself about how to assess the evidence of a witness. 

In order to ensure that a defendant is not unfairly prejudiced by his/her admissions to the expert, the NSW LRC recommended that “any statement made by the defendant to an expert about the events relating to the offence should not be received as evidence of the facts against him or her”. [6] This recommendation follows procedures already in place in relation to the use of expert evidence obtained for the purposes of a fitness hearing. 

9. The Committee recommends that the court be provided with a discretion to allow expert evidence to be called as to the nature, extent and characteristics of a witness’s intellectual disability (whether the issue is raised by any party or the court). Any statement made by the defendant to such an expert relating to the offence should not be received as evidence of the facts against him/her.

The Committee is concerned that the issue of who should be called to give expert evidence has been neglected. Current experience indicates that the majority of experts called before the courts are psychiatrists, whose opinion is given undue weight given that their primary experience is in diagnosing mental illness, rather than assessing and managing intellectual disability. 

The evidence of psychologists has been insufficiently used, given its particularly appropriateness in many cases because of their experience in testing for intellectual ability. The Committee was of the view that many groups of experts may have contributions to make beyond the particular expertise of psychiatrists. It did not however believe it to be appropriate or possible to specify in legislation restrictions or recommendations about the qualifications of experts called by the parties.

The NSW LRC has made extensive recommendations regarding education of the legal profession. The NSW LRC has recommended that the Law Society of New South Wales and the New South Wales Bar Association develop and distribute information to their members on issues surrounding intellectual disability, and that the Judicial Commission of New South Wales should do the same for judges and magistrates. [7]

10. The Committee recommends that the information included with the New South Wales Law Reform Commission’s educative strategies should include the relative strengths of psychologists or any other suitably qualified person, as an expert in the area of intellectual disability.
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ALTERNATIVE ARRANGEMENTS FOR INTELLECTUALLY DISABLED WITNESSES WHERE AN ACCUSED IS UNREPRESENTED

Section 7 of the Evidence (Children) Act 1997 (previously s405FA of the Crimes Act 1900) provides that child witnesses in court have a right to alternative arrangements when being questioned by an unrepresented accused.

Problems have arisen where an unrepresented accused has either deliberately or unintentionally harassed witnesses by the manner and nature of their questioning.

The protection for children apply where an accused or defendant is unrepresented in any criminal proceedings or civil proceedings arising from the commission of a personal assault offence. The Court may appoint a person to conduct examination-in-chief, cross-examination or re-examination of any child witness. If such a person is appointed, that person has to act on the instructions of the accused or the defendant. There is a discretion in the Court not to appoint a person if the Court considers that it is not in the interests of justice to do so. The section applies whether or not closed circuit television facilities, or similar technology, is used. 

The rationale for the proposal is included in the Report of the Children’s Evidence Taskforce: Taking Evidence in Court (October 1994). The Taskforce considered that some limits on cross-examination of a child witness by an unrepresented accused were appropriate in order to prevent intimidation of that witness. The Taskforce added that there were considerable inherent difficulties in requiring an unrepresented person to ask questions through a third party. Section 27 of the Evidence (Children) Act 1997 gives effect to the Committee’s recommendations. It provides as follows:

27. Children have the right to presence of a supportive person while giving evidence.
(1) This section applies to:
(a) a criminal proceeding in any court, and
(b) a civil proceeding arising from the commission of a personal assault offence, and
(c) a proceeding in relation to a complaint for an apprehended violence order, and
(d) a proceeding before the Victims Compensation Tribunal in respect of the hearing of a matter arising from the commission of a personal assault offence that is the subject of an appeal or a reference to it.
(2) A child who gives evidence in a proceeding to which this section applies is entitled to choose a person whom the child would like to have present near him or her when giving evidence.
(3) Without limiting a child’s right to choose such a person, that person:
(a) may be a parent, guardian, relative, friend or support person of the child and
(b) may be with the child as an interpreter, for the purpose of assisting the child with any difficulty in giving evidence associated with a disability, or for the purpose of providing the child with other support.
(4) To the extent that the court or tribunal considers it reasonable to do so, the court or tribunal must make whatever direction is appropriate to give effect to a child’s decision to have such a person present near the child, and within the child’s sight, when the child is giving evidence.
(5) The court or tribunal may permit more than one support person to be present with the child if the court or tribunal thinks that it is in the interests of justice to do so.
(6) This section extends to a child who is the accused or the defendant in the relevant proceeding.

The Committee considered section 27, and the Children’s Evidence Taskforce discussions and recommendations, with the view to their extension to intellectually disabled witnesses. 

The Committee, by majority, considered that such a provision had advantages for witnesses with an intellectual disability, including situations where:
· the benefits of using alternative arrangements for giving evidence would be lost if the vulnerable witness is confronted by the accused, regardless of whether CCTV is used or not. 

· where witnesses are victims of an offence of personal violence and indicate that they are frightened or feel intimidated by the accused or the defendant or have been threatened by them, there is a significant chance that they will be inhibited in their efforts to give cogent evidence. 

· where an accused/defendant is cross examining a vulnerable witness, there is a significant chance that a witness could suffer further traumatisation, particularly where the offence was one of personal violence and results in a rigorous dire cross-examination on the facts by the accused or defendant. 

· where a witness knows that the accused/defendant is going to cross-examine him/her directly, this can act as an impediment to the witness proceeding with the matter, which may result in the failure of a prosecution. If that witness does proceed, then the quality of the evidence is not generally of such quality as would normally be expected if the cross-examination had been conducted by counsel. 

· where counsel or an approved person cross-examines a vulnerable witness, consideration is usually given to the cognitive function of the witness and his or her language ability, in the style of questioning. It cannot be assumed that an accused person would have the knowledge and skills to cross-examine in this way. This would put the witness at a severe disadvantage in being able to both understand the question and being able to give an accurate response (see also discussion at 4.4).

Those members of the Committee who disagreed felt that there were significant disadvantages in such a provision, namely:
· the dynamics of cross-examination are impeded by having a third person relay the questions; 

· it is inappropriate for questions to be directed through judges or magistrates; 

· it is inappropriate when legal aid has been refused for a defendant or accused, that a legal aid or other lawyer be asked to act as the third person; 

· there may be communication problems between the accused and the third person; 

· the accused or defendant may have an intellectual disability and may need assistance with communication, further impeding communication difficulties with a third person; and 

· accessing the appropriateness of a third person may cause delays or adjournments in hearings.
The New South Wales Law Reform Commission’s Report 80, People with an Intellectual Disability and the Criminal Justice System, made reference to this provision, but did not make recommendations in relation to the adoption of such a provision for an adult witness with an intellectual disability.

Taking into account the advantages and disadvantages discussed above, the Committee examined the issue of who should qualify as an authorised third person. It was decided that questions should be directed through the judge or the magistrate.

The Committee also examined the judicial officer’s discretion to appoint a third person. Examples were considered of cases where an accused refused to direct questions through the third party. In these examples it appeared that the accused was using the discretion for a tactical advantage in order to intimidate the witness. The Committee felt that if the accused or the defendant refused to give instructions to the court appointed person then it should be considered that the accused or the defendant had waived his or her right to cross-examination.

11. The Committee recommends that there be a presumption in favour of a witness with an intellectual disability having alternative arrangements for giving evidence, and this includes, where the accused is unrepresented, the right to be cross examined via a court appointed third person. 
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CONSOLIDATION OF THE RECOMMENDATIONS 

7.1 
The Committee recommends the introduction of legislation containing a warning similar to that provided in section 25 of the Evidence (Children) Act 1997 (NSW) where disability related arrangements for people with an intellectual disability are made. 

7.2
The Committee recommends that there be a presumption that a person applying for intellectual disability related arrangements is a person with an intellectual disability and is therefore entitled to access those arrangements. 

7.3
The Committee recommends that legislation in similar terms to section 27 of the Evidence (Children) Act 1997 (NSW) be introduced, permitting the use of a support person in court for a witness or a defendant with an intellectual disability. The exact role of the support person should be flexible, with the court giving directions regulating the conduct of a person providing support to a witness. Regulations can specify, without limiting, the role of the support person. The Committee preferred the establishment of a system which used trained support persons, rather than untrained support persons. 

7.4 + *
The Committee recommends that, subject to the Court’s discretion, a witness with an intellectual disability should be permitted to have a screen between them and the defendant. The Court should also have sufficient procedural flexibility to change seating arrangements or move premises during a hearing, if necessary 

7.5 +
The Committee recommends that legislative provisions allowing people with an intellectual disability to give evidence via CCTV be framed with the presumption that such CCTV facilities will be used, unless the witness does not want it, or if the court is satisfied that it is not in the interests of justice to do so. 

7.6 + *
The Committee recommends that where a person establishes on the balance of probabilities that they have an intellectual disability, they should have a right to give evidence by way of a dock statement. 

7.7 *
The use of a written dock statement should be encouraged, but not mandatory. Where an accused is legally represented, he or she should be allowed legal advice in preparing and delivering the statement. With the leave of the court, an accused’s legal representative should be permitted to read the statement for the accused or question the accused after the accused has made the statement. 
The court may advise an accused making a statement not subject to cross examination that it may interrupt the making of the statement. 

7.8 +
The Committee recommends that the presiding judge only be allowed where deemed appropriate to comment on the accused’s election to give evidence via a dock statement, but not to suggest that the making of a dock statement was due to an awareness of guilt or was necessarily inferior to cross-examined evidence. 

7.9 
The Committee recommends that the court be provided with a discretion to allow expert evidence to be called as to the nature, extent and characteristics of a witness’s intellectual disability (whether the issue is raised by any party or the court). Any statement made by the defendant to an expert relating to the offence should not be received as evidence of the facts against him/her. 

7.10 
The Committee recommends that the information included with the New South Wales Law Reform Commission’s educative strategies should include the relative strengths of psychologists or any other suitably qualified person, as an expert in the area of intellectual disability. 

7.11
The Committee recommends that there be a presumption in favour of a witness with an intellectual disability having alternative arrangements for giving evidence, and that this includes, where the accused is unrepresented, the right to be cross examined via a court appointed third person.

+ These 4 recommendations were not supported by the Public Defenders.
* These 3 recommendations were not supported by the Police and DPP. 
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ANNEXURE - DRAFT GUIDELINES FOR SUPPORT PERSONS

INFORMATION FOR COURT SUPPORT PERSONS FOR PEOPLE WITH AN INTELLECTUAL DISABILITY

The following are broad, flexible guidelines for the use of court support persons. The individual needs of defendants, witnesses or victims with an intellectual disability will determine the exact role of court support persons in each hearing.

AS A COURT SUPPORT PERSON, WHAT DO I HAVE TO DO?

As a court support person your role is to:

Assist and support people with an intellectual disability who are appearing in court as defendants, or as witnesses or as victims before, during and after the court hearing.

You do this by:

1. assisting defendants, witnesses and victims with an intellectual disability understand what is required of them in court;

2. helping defendants, witnesses and victims with an intellectual disability understand what is happening at court;

3. assisting the court to understand the defendant, witness or victim with an intellectual disability; and

4. providing emotional and psychological support to defendants, witnesses or victims with an intellectual disability.

WHY ARE COURT SUPPORT PERSONS NEEDED?

People with an intellectual disability are disadvantaged before, during and after court proceedings. 

They may not understand questions from lawyers, directions from the court, the purpose of being at court and the consequences of what is being said and decided. They may also have difficulty in instructing their lawyer. 

They may not understand the importance of being present at court, or the importance of accessing a lawyer. 

A person with an intellectual disability may be more anxious than other witnesses or the defendant. Witnesses with an intellectual disability may also be especially vulnerable in court due to the presence of the defendant.

CAN YOU BE A COURT SUPPORT PERSON?

The defendant, witness or victim with an intellectual disability has the right to choose the court support person. 

It is preferable that the court support person be a trained court support person.

Where a trained court support person is not available then a community support worker, a relative or a friend may act as a court support person.

To be a court support person, you must: 

· be able to communicate clearly with the defendant, witness or victim as well as with the court; 

· not be a witness involved or likely to be involved in the hearing; 

· not have a financial interest in the outcome of the hearing; and 

· not be a lawyer involved in the case.
It is also preferable that you be over 18 years of age.

BEFORE THE COURT HEARING

1. Before the hearing you should discuss with the defendant, witness or victim what type of assistance and support they may require at the hearing.

2. Encourage and assist with obtaining legal representation and advice, where appropriate. You cannot provide legal representation or advice.

3. Explain to the person with an intellectual disability:
· why they need to go to court; 

· the location of the court and where to meet the support person on the day of the hearing; 

· how to get to court, what public transport is available, and assist with transport arrangements as required; 

· when to be at the court; 

· that courts are a formal environment and appropriate dress should be worn; 

· what general behaviour is expected in a court hearing; 

· court formalities; 

· if the person with an intellectual disability is a witness what expenses may be compensated; or 

· if the person is a victim of a violent crime (including sexual assault), refer them to the Victims Compensation Tribunal, and/or the Victims of Crime Bureau.

4. If lawyers are involved, discuss with them your role as a court support person in any meetings as well as during the hearing. 

5. If lawyers are involved, go with the person you are supporting to any meetings with their lawyers and if the person and the lawyers agree stay at the meeting to support the person.

6. Liaise with lawyers, court officials and police officers about when the hearing will occur and when the defendant, witness or victim may be required to attend.

AT THE COURT HEARING

1. Meet the person with an intellectual disability at court and/or accompany them to court.

2. Before the hearing, remind the lawyers involved in the matter of your presence and your role.

3. Unless the court directs you otherwise, sit with the witness or victim. If the person you are supporting is a defendant, you will need to ask the court’s permission to sit next to them.

4. If the court hearing is a "closed court", you must ask the lawyer acting for the defendant, witness or victim to explain to the Court who you are, what your role is and why you should be permitted to stay in the court. 

5. If the person you are supporting is a witness, you can support them by keeping in eye contact with them, or by sitting where they can see you, without them having to look directly at the defendant.

6. At the start of the hearing, you should ask the lawyer representing the person you are supporting to: 

a) explain your role to the court;

b) get the court's permission, if required, for you to interrupt the giving of evidence to ensure the person you are supporting is not disadvantaged and understands what is being said; and

c) get the court’s permission, if required, for you to explain what is happening in the court to the person you are supporting when they are not giving evidence.

7. You should only speak during the court hearing when directed to do so by the magistrate or judge or when given prior permission to speak as in 6 (b) and 6 (c) above. 
For example, when the person you are supporting starts to give evidence, the court may grant you permission to speak to ensure their rights are protected. You may for instance:
· ask a lawyer or others to rephrase a question in simpler language 

· ask the court for more time for the person to answer the question; and 

· request a short break for the person if they are tiring.
AFTER THE HEARING:

1. Explain the court results and any implications for the person you are supporting.

2. Assist with any documentation that they may need to complete.

3. Facilitate discussion between the person and their lawyer.

4. Arrange transport home for the person you are supporting, if appropriate.

WHAT YOU MUST NOT DO

As a court support person: 

· you must not talk about the evidence with the defendant, witness or victim before or during the court hearing or during breaks or between adjournments; 

· you must not help the defendant, witness or victim to prepare the evidence, and you must not rehearse what he or she is going to say; 

· you must not help the defendant, witness or victim to answer questions or tell them what to say when they are giving evidence; 

· you must not give body signals to the defendant, witness or victim about their evidence; 

· you must not behave in a way that gives the appearance that you are helping or telling the defendant, witness or victim what to say. If you do so, you may be removed from the courtroom; 

· you must not take notes during the court hearing; 

· you must not induce or coerce the person to speak, nor speak on behalf of the person; and 

· you must not act as a legal representative. 

WHAT IF THE WITNESS GIVES EVIDENCE BY CLOSED-CIRCUIT TELEVISION?

When closed-circuit television is used, the witness gives evidence in a separate witness room. This witness room is often used when children give evidence. The witness room is part of the court and the same rules apply to conduct in this room as do in the court room itself. 

Generally, a Court Officer is also in the room with you and the witness. Remember that the judge or magistrate can see you and everyone else in the room even when the audio/visual equipment is turned off.

IN THE WITNESS ROOM:
· You must do what the Court Officer tells you to do. 

· You must sit behind the witness and next to the Court Officer. If an interpreter is used, the interpreter will sit nearer to the microphone. 

· When the equipment is off, is not transmitting or breaks down, you may assist or comfort the witness, but you must not talk about the hearing or the evidence given by the witness.
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FOR FURTHER INFORMATION AND ASSISTANCE


Aboriginal women 
¨ free call 1800 639 784
TTY free call 1800 647 333
Aboriginal Legal Service
¨ ph 02 9833 3622
free call 1800 044 966
Ageing and Disability Department 
¨ ph 02 9367 6811
TTY 02 9367 6868
Attorney General’s Department 
¨ ph 02 9228 7777
TTY 02 9228 7676
free call 1800 684 449
Community Justice Centres 
¨ free call 1800 650 987
 
Department of Community Services - 24 hour domestic violence line
¨ ph 02 9716 2222
free call 1800 656 463
Department of Corrective Services
¨ ph 02 9289 1333
 
Department of Juvenile Justice 
¨ ph 02 9289 3333
TTY 02 9289 3379
Domestic Violence Advocacy Service 
¨ ph 9637 3741
free call 1800 810 784 
TTY free call 1800 626 267
Equal Opportunity Tribunal 
¨ ph 02 9231 2911
 
Intellectual Disability Rights Service 
¨ ph 02 9318 0144
 
Illawarra Disability Trust 
¨ ph 02 42 284 500
 
Public Guardian 
¨ ph 02 9265 3184
 
Office of the Director of Public Prosecutions
¨ ph 02 9285 8611
 
Law Society of NSW - Community Assistance
¨ ph 9373 7300
free call 1800 357 300
Legal Aid Commission 
¨ ph 02 9219 5000 
free call 1800 806 913
TTY free call 1800 243 434
National Children’s and Youth Law Centre
¨ ph 02 9398 7488
 
NSW Council for Intellectual Disability 
¨ ph 02 9261 1611
 
Ombudsman’s Office of NSW 
¨ ph 02 9286 1000
 
Police 
¨ free call 1800 622 571
 
Victims Compensation Tribunal 
¨ ph 02 9374 3111 
toll free 1800 069 054
Victims of Crime Bureau 
¨ ph 02 9374 3000 
toll free 1800 633 063
Violence Against Women Specialist Unit 
¨ ph 02 9228 7899
 
Women’s Legal Resource Centre 
¨ ph 02 9637 4597
 
Youth Justice Conferencing 
¨ ph 02 9289 3319
TTY 02 9289 3379
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