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1. Introduction

The primary proposal in this submission is that in addition to proving the traditional elements of the cause of action for defamation – publication, identification and the existence of defamatory matter – the plaintiff should bear the onus of proving the falsity of the defamatory claim or claims as an essential ingredient of the cause of action where:

(a) the plaintiff is a “public figure”;
(b) the matter complained about is a “matter of public concern”; and
(c) the defendant is a “media defendant”.

This submission takes issue with defamation law’s lack of regard for what is arguably the most important question to put to a complainant wishing to sue – are the allegations true or false? This submission challenges the established rule that dispenses with falsity as an element of the cause of action in defamation thereby disregarding truth at a critical point in proceedings – at the start of the action. The prevailing blanket rule is that there is no place in the cause of action for a truth inquiry. This omission is particularly striking against the backdrop of the principle that no wrong is done to a person by telling the truth about him or her
 and that “[t]he central issue in defamation actions is a search for the truth.”
 It will be argued below that the truth element should be given a more prominent locus at the outset of the action, and that the proper way to go about this exercise is to reform the law so that the complainant should bear the burden of proving falsity, in addition to satisfying the traditional three elements.
 This proposal, however, comes with qualifications. The burden reversal would apply only where: (a) the complainant is a “public figure”;
 (b) the matter complained about is a “matter of public concern”;
 and (c) the action is against a media defendant. A further qualification concerns situations where the matter concerned is inherently incapable of being proven true or false.
 This submission develops a burden reversal proposal advanced in 1995 by the New South Wales Law Reform Commission.
 The NSWLRC proposed such a burden reversal subject to “two exceptions” – where the plaintiff can establish that the matter complained about “does not relate to a matter of public interest”, and where the Imputation is “not capable of being proved true or false”.
 
Where the matter complained about is not a “matter of public concern” or the plaintiff is not a “public figure” or the action is not against a media defendant, then the cause of action burden of the plaintiff should be limited to the traditional three elements.
 In such situations, the chill on speech induced by not requiring the plaintiff to bear the burden of proving falsity is a tolerable fetter on freedom of speech, although one commentator was prepared to go further and describe it as “a desirable chill that does not disproportionately infringe freedom of expression”.
 In such cases, the truth defences should continue to be available to defendants. 
While the focus of this submission is the reversal of burden of proof at the cause of action stage, it also proposes a related reform aimed at exonerating media defendants who can show that they are not “at fault”.

2. The truth-not-relevant rule

The first thing to note is that fundamentally, and despite some qualifications, defamation is a tort of strict liability.
 Thus, it has been said that the plaintiff: 

…can get damages (swingeing damages!) for a statement made to others without showing that the statement was untrue, without showing that the statement did him the slightest harm, and without showing that the defendant was in any way wrong to make it (much less that the defendant owed him any duty of any kind).
 
For present purposes, our concern is with the observation that the plaintiff can obtain damages without bearing the burden of proving that the statement was untrue.
 This we may describe as the truth-not-relevant rule.
 One formulation of this rule is that of Hunt J in Aldridge v John Fairfax & Sons Ltd,
 that “there is, simply, no relationship at all between the defamatory nature of an allegation and its truth or falsity”.
 As explained by the New South Wales Law Reform Commission, the irrelevance of “a necessary connection between reputation and truth is reflected in the existing law in that the falsity of the imputation is not an essential ingredient of the cause of action in defamation.”
 This proposition is considered trite. Bower called the proposition “needless”.
 It is based on the following view: 

The starting point of the law is that the claimant is presumed to have and to enjoy an unblemished reputation and it is up to the defendant to rebut that, either by proving the truth of the defamation or by establishing, in mitigation of damages, that the claimant has a general bad reputation.
 
The irrelevance of truth in the sense just discussed is confined to a particular stage of the proceedings – the start.
 To avoid any misunderstanding we must note that the truth of the imputation becomes relevant to liability primarily by way of justification
 – the defendant who can prove that the imputation is a matter of substantial truth has a defence to the plaintiff’s claim
 – but there is a catch. At common law the truth is irrelevant in the absence of a defence of truth or justification.
 That is, a defendant who did not plead the truth defence is not permitted to tender evidence of the truth of the matter complained of. As Windeyer J noted: “At common law, since truth is a complete defence, evidence of the truth of the defamatory matter cannot be given unless truth be pleaded in justification.”
 

The New South Wales Law Reform Commission, citing Aldridge v John Fairfax & Sons Ltd
 as authority, explained the absence of a connection between reputation and truth as follows: “The opinions which collectively go to constitute a person’s reputation may, or may not, reflect the plaintiff’s real character. There is, thus, no necessary connection between reputation and truth.”
 The Standing Committee of Attorneys-General (SCAG) working group reiterated this view when it said “the reality is that truth is not in issue in the vast preponderance of matters that are litigated. In practice, the issue is hardly ever relevant.”
 This view, taken in Aldridge v John Fairfax & Sons Ltd reflects the position at law and there is ample authority for it.
 In that case the defendant argued that the objective falsity of the matter complained of was relevant as increasing the gravity of the imputations of which the plaintiff complains, and conversely that its objective truth goes to reduce their gravity.
 In response Hunt J said in that case: “That proposition is not logical; nor is it the law.”
 His Honour explained this peculiarity in the law as follows: 
To say that X is a glutton is just as injurious to his reputation (and thus defamatory of him) when that statement is true as when it is false, although obviously the falsity of the statement may increase the hurt to his feelings. Conversely, to say that Y is universally regarded as the best advocate at the Sydney Bar is no more injurious to his reputation when that statement is false than when it is true. That there is, simply, no relationship at all between the defamatory nature of an allegation and its truth or falsity is well illustrated.
 
Notwithstanding the confinement of the above approach to a particular stage of proceedings, it presents a difficulty – one that confounds even the legal fraternity as will be seen in the next section. 
2.1 Issues arising 

While Hunt J’s explanation above in Aldridge v John Fairfax & Sons Ltd
 reflects the position at law, that position is open to criticism. The irrelevance of truth in the context cited above, it must be reiterated, occurs only in the cause of action stage where there is no inquiry into the truth or otherwise of the allegation. To use Windeyer’s J’s formulation, the truth or falsity of the words is irrelevant to the question whether they are actionable but relevant to the amount of damages if they are defamatory.
 That is, truth is irrelevant in one context but relevant in another, in one and the same action. 

Several criticisms may be made of the truth-not-relevant principle. The first springs from the Rofe v Smith’s Newspapers Ltd principle referred to above – that “no wrong is done to him by telling the truth about him.”
 This alone should make any injury to reputation (or the commission of a wrong) irrelevant, in the eyes of defamation law, if the imputation is true. That is, any injury arising from the publication of the defamatory imputation would be justified if the allegation were true. This is because the publication merely lowers the reputation concerned to its proper level – a “truthful statement defines reputation rather than damages it.”
 The English Court of Appeal explained this point in Chase v News Group Newspapers Ltd:

English law does not permit a claimant to recover damages in respect of an injury to a character which he/she does not possess, or ought not to possess. For this reason a successful plea of justification is an absolute defence to a claim in libel because it shows, as a matter of objective fact, that a claimant is not entitled to the unblemished reputation which he/she claims to have been damaged by the publication of which complaint is made.

On this basis, defamation law should not offer the aspiring plaintiff any succour in commencing an action where adverse imputations have been justifiably published. Defamation law, after all, is not aimed at providing a blanket protection for reputation.
 The protection provided is a qualified one although the authorities do not always make this clear. The New South Wales Law Reform Commission, in a discussion entitled “Objectives and context of defamation law” states all too briefly: “The law of defamation exists to protect reputation.”
 Gillooly’s formulation is more to the point: “Defamation may be broadly defined as the unlawful publication by one person of matter that is defamatory of another.”
 It is aimed at providing protection only against unlawful publication. Publication is not unlawful, for instance, if it can be met by a defence (e.g. truth, honest opinion, qualified privilege) or if the complainant does not have legal capacity (e.g. a deceased or under-aged person). 
A further criticism of the truth-not-relevant approach may be made. While it may be the position at law that there is no relationship at all between the defamatory nature of an allegation and its truth or falsity, Hunt J’s view that it is “not logical”
 that the objective truth should reduce the gravity of the adverse imputation is not beyond question. One may argue that it is perfectly logical that if the defendant has spoken the truth about a person, the objective truth of the imputations should go towards reducing their gravity and eliminate the basis for an action.

Third, the term “truth” in the ‘truth is no libel’ sense is a loose one, such that the term does not resemble truth in the everyday sense of representing reality. It has been suggested that the principle that truth in that context is meant to be viewed in a loose and unscientific sense.
 Such an approach potentially creates confusion as to what would constitute the truth for the purpose of the ‘truth is no libel’ defence. 
Finally, the claimed irrelevance of the truth in the context seen above is rejected by practitioners in the field. In the lead up to the introduction of the Uniform Defamation Acts (UDA) the Standing Committee of Attorneys-General reiterated, in their proposals, that in the vast majority of cases truth is not in issue and that it is hardly ever relevant.
 The response that this view elicited from a prominent Australian Bar Association reinforces the present argument that this aspect of the law is a muddle. In a submission in response to the SCAG working group proposals referred to above, the NSW Bar stated: 

In discussing recommendation 14 [the SCAG discussion on “truth” in its July 2004 proposals] it is asserted that in practice the issue of truth is hardly ever relevant. That is not the experience of the Association’s members who practise extensively in the field. Truth is on very many occasions highly relevant not just in matters which proceed to hearing but in assessing whether to proceed at all…It is completely unclear as to what is being proposed, other than in order to establish a defence of truth the defendant must, self-evidently, prove the substance of the charge.
 
2.2 Summary 

The hallowed place of truth in freedom of speech and in human endeavour is reflected in defamation law, inter alia, by the principle in Rofe v Smith’s Newspapers Ltd – that no wrong is done by telling the truth about a person.
 The practical operation of the truth defence, however, exposes a disjuncture between the Rofe v Smith’s Newspapers Ltd principle and the practical reality of its application. Defamation law sits squarely in the realm of the law of torts
 which is “now firmly civil and provides the plaintiff with remedies against unlawful, that is, ‘tortious’, conduct”.
 If, as the practitioners argue, truth is relevant in deciding whether to proceed at all, the irrelevance of truth to the cause of action, and the relegation of concern for the truth to a later stage of proceedings, renders the procedure in respect of this defence highly unsatisfactory. It may be noted briefly that the approach to the cause of action (where there is no relationship at all between the defamatory nature of an allegation and its truth or falsity) is, however, not a universal one. In the United States, for instance, recent rulings require most libel plaintiffs to carry the burden of proving a defamatory allegation to be false when the story focuses on a matter of public concern.
 
There will always be instances when the fact-finding process will be unable to resolve conclusively whether speech is true or false. It is in those instances that the burden of proof is dispositive…To ensure that true speech on matters of public concern is not deterred, we hold that the common-law presumption that defamatory speech is false cannot stand when a plaintiff seeks damages against a media defendant for speech of public concern.

3. Burden imbalance inimical to public adjudication of truth 

A hallmark of enlightened defamation law is the emphasis it places on truth, especially in cases involving public figures and matters of public concern. As Chesterman noted: “There are strong arguments to support the proposition that an important yardstick by which to assess any defamation law is the extent to which it promotes the public adjudication of truth or falsity in cases of public interest.”
 The “public interest” qualification in that proposition is important in the context at hand. The present operation of Australian defamation law fails this test identified by Chesterman. Defamation law “is often described as a ‘plaintiff’s tort’. That is to say, it is a branch of the law that is weighted against defendants.”
 As seen earlier, the bar that a plaintiff must cross in establishing the cause of action is “set rather low” and the burdens on the plaintiff are “not particularly demanding”.
 Hunt J referred to it as “the low threshold which a plaintiff must overcome in order to establish that he has been defamed”.
 There are strong views that this approach is wrong, as will be seen in the following discussion. 

The requirement on the plaintiff to do no more than establish the three elements of the cause of action – publication, identification and existence of defamatory matter
 – arguably constitutes the single biggest imbalance factor in Australian defamation law. The burden in question here can also be characterised as the “presumption of falsity” burden – that is, a defamatory imputation is presumed to be false and the burden of showing that it is substantially true is upon the defendant. The following sections consider this issue in more detail. 

3.1 A presumption of falsity? 

The notion of the “presumption of falsity”
 requires clarification, especially in light of the view that “the very conception of defamation involves the idea of falsity”.
 To facilitate a proper explication of the concern under this heading it is useful to reiterate some fundamental principles of Australian defamation law. First, showing that the matter published was false is not part of the cause of action.
  A second relevant principle is: “At common law, since truth is a complete defence, evidence of the truth of the defamatory matter cannot be given unless truth be pleaded in justification.”
 These principles appear to have given rise to the view that “at common law, a plea of the general issue without a plea in justification admits that the matter complained of was false.”
 The foregoing statements may be alternatively expressed as follows. If the defendant did not plead the truth defence, he or she is not permitted to provide evidence of the truth of the defamatory matter. And, further, if the defendant has not pleaded the truth defence, it is taken as an admission that the matter complained of was false, and that therefore, there is a presumption of falsity against the defendant. As George notes: 

However, this presumption has been criticised on the basis that the failure to justify cannot logically amount to a failure to deny the truth of the defamatory matter if falsity is not an element in determining whether the matter is defamatory. A plea of justification in a defamation action is not a traverse but a plea of confession and avoidance. Falsity is not an element which the plaintiff has to prove on liability.

A number of difficulties arise in this area and it may be seen in the conflicting views as to whether there is, in the first place, a presumption of falsity against the defendant who does not plead the truth defence. Widely conflicting views have been expressed. 

3.1.1 View that there is a presumption

Armstrong et al noted as follows in respect of the truth defence in the pre-UDA context: “A person who claims to have been defamed in the media has a distinct advantage. The law presumes that the media report is false.”
 The plaintiff need not prove that the matter complained of was false
 because “the falsity of the imputation is not an essential ingredient of the cause of action in defamation.”
 This has led to suggestions that the nature of the action is such that there was a presumption of falsity (at least in the former truth alone jurisdictions
) against the defendant.
 Bower has stated: “…if he [the defendant] does not prove the truth of the defamatory matter, the law assumes it to be false” and further that “it is for the defendant to allege and prove the truth”.
 Bower went so far as to describe this presumption as one of “three needless propositions”.
 The Australian Law Reform Commission has noted that “[t]he law presumes the falsity of defamatory words, and the defendant has the burden of proving the truth of the imputation.”
 In Herald & Weekly Times Ltd & Anor v Popovic
 Gillard AJA said: “The defendants pleaded and relied upon the defence of justification. The law presumes that the defamatory words complained of are false and the plaintiff does not have to prove that the defamatory words were untrue.”
 In Allworth v John Fairfax
 Higgins J said: “Where truth alone is a defence, whilst there is no presumption of falsity, a failure to plead justification will be taken as an admission of falsity.”
 While Higgins J appears to draw a distinction between a “presumption” and an “admission”, from a defendant’s perspective there is no real difference.

3.1.2 View that there is no presumption 
Speaking in the context of the pre-UDA defence in New South Wales, Windeyer J stated: “Whatever the position at common law, there is not…any reason for saying that in the absence of a plea of truth and public benefit the libel is presumed to be untrue. There appears to be no logical presumption either way.”
 The New South Wales Law Reform Commission too has noted the confusion the alleged presumption evokes: 

Where the truth of a defamatory imputation is in issue, the onus of proof is on the defendant. This situation has produced an assertion, if not a doctrine, that there is a presumption of falsity of a defamatory imputation. See, for example, Gatley, paragraph 351. Such a presumption is not useful and may be mischievous. It may be mischievous in that it gives a foothold in a fiction for the magnification of damages. It may be mischievous in other ways because no one can foretell what will be the consequences of treating as a fact something which may or not be a fact.

Whether one takes the view that there is a presumption or that there is no presumption, the better view is that the “presumption of falsity” is just a loose way of describing the current position, that is, the onus of truth is on the defendant. It does not provide grounds for thinking that falsity is a sort of hidden ingredient in the cause of action. It is appropriate next to consider the arguments for and against burden reversal. 

3.2 Burden reversal arguments
3.2.1 Arguments against burden reversal 

In favour of the approach that does not impose a burden of proof of falsity on the plaintiff, it may be argued that because it is the defendant who has made a charge against the claimant, the claimant may say that he or she is entitled to be regarded as “innocent” until proven “guilty" and that a claimant who faced general charges of wrongdoing, such as an accusation of involvement with organised crime, might otherwise be placed in an extremely difficult position.
 A second argument is that it is “too onerous” to put the burden of falsity on the plaintiff because the plaintiff should not be asked to prove a negative.
 A third argument is that the plaintiff may be asked to disprove a vague defamatory statement whose meaning is difficult to determine.
 A fourth argument is that the presumption induces a spirit of caution among publishers,
 that is, it produces a desirable chilling effect. These arguments are rejected as they are far outweighed by the arguments set out in the next section.

3.2.2 Arguments for burden reversal

Six main arguments may be made in favour of placing the burden of proof of falsity on the plaintiff.
 

First, it may be said that the present approach deems the defendant guilty until proven innocent and it goes against the grain of hallowed legal principle.
 

Second, the present approach can be viewed as contradictory to an important tort principle, that is, “the placing on the defendant of the burden of proof on what is (or should be) the central issue in proceedings having as their purpose the vindication of reputation is out of line with the general approach in tort law”.
 Defamation law’s approach in relation to the present burden evokes the following question: “In every other civil action claimants must prove their case in order to win damages: why should libel be any different?”
 The present rule is arguably anomalous in the context of a system of civil liability, which generally requires a plaintiff to prove that the defendant was at fault.
 There are also “many instances” in which plaintiffs are asked to prove negatives.
 There are even instances in which plaintiffs are asked to prove falsity, as in the tort of injurious falsehood
 and in the law of misrepresentation where the plaintiff bears the burden of proving the falsity of the representation.
 The burden of proof in civil cases generally also stipulates that the “persuasive burden” lies upon the party who substantially asserts the affirmative of the issue.

It is an ancient rule founded on considerations of good sense and should not be departed from without strong reasons. This rule is adopted principally because it is just that he who invokes the aid of the law should be the first to prove his case; and partly because, in the nature of things, a negative is more difficult to establish than an affirmative.

The heaviness of the burden is more pronounced given that liability for unintentional defamation is a firm common law principle.
 

Third, the present approach is inimical to freedom of speech: “From the more general perspective of freedom of speech there is no doubt that the present rule inhibits the ability of the media to expose what they believe to be matters of public concern”.
 

Fourth, quite apart from the incompatibility of the presumption of falsity with freedom of speech: 
…one can doubt whether it is reasonable to expect the defendant to show the truth of matters, in the nature of things generally outside his personal knowledge, rather than require the plaintiff to show the allegations are false. After all, the plaintiff will always know the truth about his or her conduct.

Fifth, burden reversal is consistent with defamation law’s vindicatory aim.
 An important consequence of reversing the burden by placing upon the plaintiff the onus of proving falsity will be to make falsity “a central aspect of the claimant’s claim”.
 Taking into account that vindication is the “chief purpose” in a defamation action
 and that truth plays a critical role in the human dignity argument for reputation,
 reversing the burden honours more faithfully the core objective of defamation law. As Milo has noted:

Adjudication on truth or falsity would facilitate the restoration of the reputation of an unjustly defamed plaintiff. It is the case that this adjudication takes place in any event if the defendant pleads justification for the law of defamation, but a failed defence of justification does not amount to a finding of falsity in favour of the claimant; all it implies is that the defendant has failed to prove as a matter of probability that the statement was true. This is not the same as a finding that as a matter of probability the statement was false. In any event, the issue of truth and falsity may never arise in a defamation case; classic examples are cases of absolute and qualified privilege, where the issue of falsity is irrelevant to the availability of the defence.

Sixth, it may be noted that through some defamation defences the common law accepts the “chilling effect” argument and acknowledges that it is better to tolerate the damage occasioned by speech than to inhibit the publication of material which is of public interest (or public concern) and which may well be true.
 This acknowledgement, however, is confined to the defences of absolute and qualified privilege and excludes the truth and honest opinion defences.
 This exclusion places an unfair burden upon the defendant:

The defendant must prove the truth of the facts relied on if these latter defences are to be pleaded successfully. There is a presumption of falsity. The risk of a necessarily fallible legal process, in other words, is largely borne by the defendant. In view of the popular hostility to sections of the press that is quite a substantial risk.

3.3 Falsity burden and the United States 

In stark contrast to the current Australian and English approach,
 the United States has made important strides towards protecting freedom of speech in their law of defamation. In the United States “anyone involved in a matter of public concern who sues the mass media for libel must now offer evidence of falsity to have a case.”
 This rule is closely linked to the “public figure” requirement.
 The US Supreme Court has revised the rules on truth as a libel defence, particularly shifting the burden of proof from the media to the plaintiff:
Thus, the rule today is that to win a libel case resulting from the media’s coverage of any issue of public concern, the plaintiff always bears the burden of proving that the libellous statement is false. But what about libel cases not involving issues of public concern? The Supreme Court left that up to the states: the states are constitutionally required to place the burden of proof on plaintiffs only in cases involving public issues. However, some states have completely abandoned the common law rule that presumed all libellous statements to be false and now require all plaintiffs to prove the falsity of every allegedly libellous statement. Also, in most cases the old requirement of truth plus good intentions is no longer valid. As a general rule, there can be no successful libel suit against the media unless the material is proven false – period. If it cannot be proven false, the publisher’s motives no longer matter in most libel suits.

However, in most US jurisdictions, plaintiffs suing in respect of a matter of private concern still enjoy the traditional protection.
 

For some professional communicators, the common law of libel, with its easy assumption of falsity and harm, is still there and can be used by private individuals whose lives are needlessly defamed…Such plaintiffs need prove only identification, publication, and defamation. Harm and fault are assumed. From then on, the burden of proof is on the defendants to justify their acts, if they can.

Thus, American defamation law “has not been completely brought under the realm of the First Amendment”
 which otherwise heavily influenced the way American defamation law has developed. Private individuals who are needlessly defamed are, as just noted, still protected by the common law of defamation “with its easy assumption of falsity and harm”. Importantly, for present purposes, in cases that involve matters of public concern, the First Amendment protection of freedom of speech has come to bear heavily on the development of defamation law.
 The complete picture of the American plaintiff’s burden, with some qualifications to be seen shortly, is to show up to six elements: (a) the matter was published; (b) the words were of and concerning the plaintiff; (c) the material is defamatory; (d) the defendant is at fault (the defamation was published as a result of negligence or recklessness); (e) the material is false (a burden only for persons suing for defamation related to matters of public concern); and (f) personal harm (such as loss to reputation, emotional distress, or the loss of business revenues).
 

The falsity and fault elements are “fairly recent additions” to American defamation law;
 and they only apply to cases that impinge on the First Amendment right to free speech.
 Nonetheless, in practice this means that “[m]ost plaintiffs have to satisfy all six elements of a libel suit.”
 Furthermore, even private-figure individuals must prove falsity provided that the action involves matters of a public concern. There is no longer any doubt that the First Amendment requires a private plaintiff to prove falsity against a media defendant that publishes matters of public concern.
 
… the need to encourage debate on public issues that concerned the Court in the governmental-restriction cases is of concern in a similar manner in this case involving a private suit for damages: placement by state law of the burden of proving truth upon media defendants who publish speech of public concern deters such speech because of the fear that liability will unjustifiably result. Because such a “chilling” effect would be antithetical to the First Amendment’s protection of true speech on matters of public concern, we believe that a private-figure plaintiff must bear the burden of showing that the speech at issue is false before recovering damages for defamation from a media defendant. To do otherwise could “only result in a deterrence of speech which the constitution makes free.”
 
The US approach has been described as the “clearest example of departure from the common law.”
 This approach recognises that “requiring the plaintiff to show falsity will insulate from liability some speech that is false, but unprovably so” but such an approach has been justified primarily on the ground that the First Amendment requires the protection of some falsehood in order to protect speech that matters.
 Thus, the US courts have been willing to insulate even “demonstrably false speech” from liability so as to provide “breathing space” for true speech on matters of public concern. 
 This, however, does not mean that the media are given a carte blanche to peddle falsity because once the plaintiff’s burden is satisfied the attention turns to the defendant and the focus then is on whether the defendant was at fault:
A jury is obviously more likely to accept a plaintiff’s contention that the defendant was at fault in publishing the statements at issue if convinced that the relevant statements were false. As a practical matter, then, evidence offered by plaintiffs on the publisher’s fault in adequately investigating the truth of the published statements will generally encompass evidence of the falsity of the matters asserted.
 
It is probably an exaggeration to say that “the American rule may be said to be a rule whereby it is better that ten false publications remain unpunished than that one true one be suppressed.”
 Given that the elements of falsity, fault and harm are not comprised in the Australian formulation of the cause of action, and also given that these elements considerably influence the fate of a defamation action in the USA, it is worth considering these elements in more detail.

3.3.1 Falsity

The US defamation law position may be briefly stated as follows: “Public officials, public figures, and private persons involved in matters of public concern must prove not only recklessness or negligence to win libel suits but also falsity.”
 Private persons who are not involved in matters of public concern still must prove at least negligence but not necessarily falsity.
 That said, however, the plaintiff’s burden of proving falsity, where the burden arises, is not as onerous as it might appear, and “it may be somewhat easier to prove falsity than to prove fault.”
 In Philadelphia v Hepps the US Supreme Court said its decision “adds only marginally to the burdens that the plaintiff must already bear”.
 Although the standard of proof for fault is that the evidence has to be clear and convincing, US appeal courts have held that falsity need only be proved by a “preponderance of the evidence,” that is, there need be only more evidence than not that the statements were false.
 If, however, the evidence indicates that the statements are true, they are not actionable, regardless of the extent of harm caused and regardless of the defendant’s motives. In Garrison v Louisiana the Supreme Court held that truth “may not be the subject of either civil or criminal sanctions where the discussion of public affairs is concerned.”
 
3.3.2 Fault 

Given the close nexus between falsity and fault,
 it is useful to consider the latter element in the American defamation scheme. Since the decision of the US Supreme Court in Gertz v Welch “every person suing the media for libel must prove some level of fault.”
 The historical turning point in this area is the US Supreme Court decision in New York Times v Sullivan where the Court declared unconstitutional the common law of strict liability when the media defamed a public official.
 This decision, commonly referred to as the public figure defence, “constitutionalised” US defamation law, with its ruling that the robust political debate necessary in a democracy is inadequately protected by a common law requiring a libel defendant to prove the truth to overcome presumed falsity.
 Australian defamation law took a leaf out of the Sullivan page in developing the implied freedom of political communication
 defence but did not go quite as far as the US did, partly because the “conceptual foundation” for the two approaches was deemed to be different.
 Even so, it is arguable that in addition to the First Amendment imperative, the extent of the leeway given to American defamation defendants is itself a product of the free speech-oriented interpretation of the First Amendment by US Courts, rather than being the product of an incontrovertible constitutional injunction.
 

In the US, a further turning point came in Gertz v Welch,
 which not only defined public figures but also eliminated the doctrine of strict liability in defamation law for private persons.
 Since then the law has developed in a way that a defamation plaintiff – aside from proving defamation, identification and publication – must also prove that a media outlet erred in the preparation of a story. As earlier pointed out, Middleton and Lee note: “Since Gertz v Welch, every person suing the media for libel must prove some level of fault.”
 That is, by virtue of the First Amendment, plaintiffs cannot succeed unless they can show that the media defendant published “with fault, usually negligence or recklessness.”
 As Middleton and Lee note further: “The Court, by providing constitutional protection for defamation when a journalist’s error does not rise to the level of negligence or recklessness, revolutionised libel law.”
 This revolution, however, was not unbridled so as to leave the media free to wreak havoc on reputations. In respect of fault, once a court decides that a person is a public official, a public figure, or a private person, the focus of the case “turns to the question of fault, that is, whether communicators published the alleged libel carelessly or maliciously.”
 Private persons must prove that a publisher acted deliberately, negligently or carelessly, while public officials and public figures must prove that the publisher knew that the publication was false or published it with reckless disregard for the truth.
 However, where the defendant is a non-media entity private plaintiffs not involved in a matter of public concern are permitted to sue for presumed damages without proving fault.
 
3.3.3 Harm 

Although this element is not directly relevant for the purposes of the reform proposals in this submission, its role in the American defamation scheme is described here in the interests of gaining a complete picture of the “six” hurdles placed in the path of most American defamation plaintiffs.
 

Proof of harm is the sixth element of a plaintiff’s defamation case in the United States: “A plaintiff cannot sue successfully over a harmless libel, although some harm to reputation may be ‘presumed’.”
 American defamation plaintiffs may sue for presumed damages (the loss of reputation that a defamation is assumed to cause); two kinds of compensatory damages (one being for actual damages for loss of good name, shame, humiliation and stress; and the other, for special damages for lost revenue and defamation-related expenses); and for punitive damages (awards to punish the defamer).
 Since the Sullivan case, however, it is more difficult for plaintiffs involved in public affairs to receive awards for presumed damages.
 In Gertz the Court said that public figures and private plaintiffs must prove actual malice if they are to collect presumed damages from the media.
 

3.4 Falsity burden and England 

In England, a proposal to place the burden of proving falsity on the plaintiff made to the Faulks Committee was greeted by what Robertson and Nicol have described as a “pompous response”,
 that is, the Committee favoured the retention of the burden of proving truth on the defendant because it “tends to inculcate a spirit of caution in publishers of potentially actionable statements which we regard as salutary”.
 There is older English authority, however, in support of the view that the burden of proof of falsity should be on the claimant. Mitchell cites one such authority from the late nineteenth century where “Lord Esher MR seemed to be departing from that general rule, and saying that the burden of proof of falsity was on the claimant.”
 Additional support for this idea comes from an earlier case where it was held that the burden of proof of falsity automatically moved to the claimant seeking an interlocutory injunction.
 A leading American commentator writing at the time understood that the burden of proof was reversed in English law. Townshend summarised the English position as being that “the court will not in general interfere unless satisfied that the statements complained of in the document are untrue.”
 However, the transfer of the burden to the plaintiff did not gain acceptance, notwithstanding the celebrated position favouring freedom of speech taken in Bonnard v Perryman
 where the court underscored the freedom of speech imperative. Lord Coleridge CJ, delivering judgment of an impressive majority, said:

The right of free speech is one which it is for the public interest that individuals should possess, and, indeed, that they should exercise without impediment, so long as no wrongful act is done; and, unless an alleged libel is untrue, there is no wrong committed; but, on the contrary, often a very wholesome act is performed in the publication and repetition of an alleged libel.

In recent years, however, fuelled by the growing emphasis that both the common law and constitutional or quasi-constitutional instruments have been giving to freedom of speech, there has been a growing recognition of the need for reform:

[Reform is] now clearly seen to be necessary to effectuate free speech as well as to bring libel law clearly into line with other civil actions. A reversal of the burden of proof is essential if the purpose of Article 10 is to be achieved, namely to inculcate a salutary spirit of caution in wealthy public figures who wish to use the law to silence their critics.

This view, of course, was set in the English context where the view has now been taken that “there is a constitutional right to freedom of expression.”
 More recently the subject received renewed attention in England with an interest group calling for a defamation claimant to “demonstrate damage and falsity”.
 A subsequent defamation review undertaken by a Ministry of Justice working group noted that the burden of proof was among issues “of 
significant interest”
 that were raised, but that it was not able to focus on it “given the limited time available”.
 In another recent report a House of Commons Committee said it did “recognise the difficulties with the whole burden of proof being placed on the defendant but believe, on balance, that in the interests of natural justice, defendants should be required to prove the truth of their allegations”.
 The committee, however, made recommendations to recognise a defence of “responsible journalism” and to place the burden of proof on companies suing for defamation.

3.5 Falsity burden and Australia  

Burden reversal was given detailed consideration in Australia sixteen years ago by the New South Wales Law Reform Commission. Despite the fact that it was never implemented, it is worth examining that proposal in some detail here. In 1995 the Commission recommended that “[i]n general falsity should be an essential ingredient of the cause of action” in defamation
 and that the “burden of proving that a defamatory imputation is false should rest on the plaintiff.”
 The Commission said it made sense to put the burden of proof of falsity on the plaintiff “simply because the plaintiff, who ‘knows the truth’, is more likely to be in a position to prove falsity than the defendant to prove truth.”
 

Some of the Commission’s justifications for its proposal were:
 (a) plaintiffs who are not required to put falsity in issue can, in theory, use defamation law to protect undeserved reputations; (b) speaking the truth should generally not give rise to civil liability simply because the truth is defamatory; (c) the determination of truth or untruth of the defamatory imputation is the gravamen of the plaintiff’s complaint in most cases and yet truth or falsity does not play a critical role on the present approach;
 (d) forcing the plaintiff to either litigate the issue of truth or concede it is consistent with the value that vindication comes primarily from a finding that a defamatory publication is false and this approach should apply to “all cases”;
 and (e) freedom of speech would be facilitated “because it removes the necessity of the defendant’s having to prove the truth of the defamatory imputation”.
 The Commission said:

[I]t is only by making this change that the law of defamation can be made to fulfil its essential function of vindicating plaintiffs’ reputations in a way which not only addresses many intractable and long-standing problems of the law of defamation but also promotes the flow of accurate information.

The Commission noted further that in many cases, the plaintiff would discharge the burden of proving falsity simply by giving evidence denying the veracity of the imputation and if the defendant then fails to produce any evidence in answer, the plaintiff may succeed.
 The Commission also proposed two exceptions to the rule: (a) when the publication does not involve a matter of public concern; and (b) when the plaintiff establishes that the matter concerned is “not capable of being proved true or false”.
 The Commission’s recommendations concerning the burden of proof of falsity were premised on the “precision” in pleading achieved as a result of the previous NSW approach to the cause of action in defamation, where the action was founded on the imputations, with each pleaded imputation giving rise to a separate cause of action.
 In contrast the common law position observed in other Australian jurisdictions was that the cause of action was founded on the publication of defamatory matter, so that, in principle, it was always open to the court to find that the matter conveys a defamatory meaning different from that pleaded by the plaintiff.
 The two exceptions just referred to merit specific comment. 
3.6 Matters of public concern

A common media concern is that the former public interest/benefit element in the truth defence was a privacy protection device in disguise.
 In the Australian experience the incidence of privacy invasion by the media is not as serious as might be the case in the United States or in England.
 Within the privacy protection framework there is room for flexibility so that the scope of protection may be set widely or narrowly. It is suggested that the notion of “matter of public concern” should be applied broadly to enable a wide range of matters to qualify as matters of public concern.  Lord Denning MR in his classic statement on the meaning of matters of public interest favoured such a breadth:

I would not myself confine it within narrow limits. Whenever a matter is such as to affect people at large, so that they may be legitimately interested in, or concerned at, what is going on; or what may happen to them or others; then it is a matter of public interest on which everyone is entitled to make fair comment.

That formulation, however, warrants further comment, in particular in relation to “legitimate” and matters of public “concern”. The two terms appear to impose constraints on the ambit to be given to “matter of public concern”. 

American defamation law tends to prefer the term “public concern”
 to “public interest” although the US Supreme Court “has never defined ‘matters of public concern’.”
 In the Bonnick case
 the Privy Council, building on the terminology in the Reynolds case, which dealt with qualified privilege,
 appears to have deliberately chosen the expression “public concern” rather than the more familiar “public interest”.
 For the purposes of this submission the term preferred is “public concern” rather than “public interest”. What then is the difference between “public interest” and “public concern”? Tipping J offered the following explanation, in the context of qualified privilege, for preferring “public concern” rather than “public interest”:

The expression “in the public interest”, although capturing the rationale for the privilege, carries the risk of subject-matter slippage to “matters of public interest”. It is not necessarily in the public interest to publish to the world at large matters which are of interest to the public. The concept behind the expression “matters of public concern ” is designed to convey more exactly what the privilege is about. The use of the word “concern” does not necessarily signify worry, but it does signify that the subject-matter of the publication must be something about which the public is entitled to be informed. The subject-matter must be something about which the public has a right to know, as Lord Nicholls put it in Reynolds.
 
A further ground is the confusion that tends to accompany the term “public interest”. The ALRC has stated that the “public interest is an amorphous concept”
 and “impossible to define”.
  

It is suggested that the scope of matters of public concern should properly acknowledge the full range of matters that intelligent citizens should think about and this should include issues such as: child or sexual abuse; social misdemeanour by sports and entertainment personalities; substance abuse in sport; business relationships involving political personalities; and relationships that expose a conflict between public and private interests. As Lord Steyn noted, there is a compelling argument to expand the scope of matters of public concern beyond political discussion:
There are other public figures who exercise great practical power over the lives of people or great influence in the formation of public opinion or as role models. Such power or influence may indeed exceed that of most politicians. The rights and interests of citizens in democracies are not restricted to the casting of votes. Matters other than those pertaining to government and politics may be just as important in the community; and they may have a strong claim to be free of restraints on freedom of speech.

The task of defining the scope of matters of public concern can be accomplished by the courts conducting an evaluation having regard to all the circumstances while ensuring that it does not supplant the editor’s role in the newsroom. The following proposition from Lord Nicholls, although it was expressed in the context of a privileged occasion, provides a useful basis upon which to approach the present task: 
Whether the public interest so requires depends upon an evaluation of the particular information in the circumstances of its publication. Through the cases runs the strain that, when determining whether the public at large had a right to know the particular information, the court has regard to all the circumstances. The court is concerned to assess whether the information was of sufficient value to the public that, in the public interest, it should be protected by privilege in the absence of malice.
 
A closely-linked matter concerns what the media consider newsworthy, that is, a quality that the media attaches to information that it considers appropriate for public dissemination in keeping with freedom of speech principles.
 Butler states that as “newsworthiness” the public interest defence “has enjoyed trump status in the United States, at least in relation to public disclosure of private facts.”
 In the UK, freedom of expression commands great weight by virtue of Article 10 European Convention for the Protection of Human Rights and Fundamental Freedoms.
 Modern communications with rapid and widespread cross-border dissemination of information compel a liberal approach in this regard.
3.7 Impossibility of proving truth or falsity

The New South Wales Law Reform Commission justified the proposed exception that the burden of proof of falsity not be reversed if the plaintiff establishes that the imputation is “not capable of being proved true or false”
 by arguing that on occasion a particular form of words is “inherently incapable of being proved true or false as it is purely a value judgment which depends on matters of personal impression.”
 The Commission also noted that “[o]f course, the plaintiff will always put forward an imputation which is inherently capable of being proved true or false in order to prevent the defendant’s having the advantage of pleading comment.”
 The Commission’s proposal in this regard is unsatisfactory as it creates room for tactical manoeuvring in relation to defamatory meaning. Furthermore, if a statement is inherently incapable of being proved false by the plaintiff or true by the defendant this could give rise to the situation described in Philadelphia v Hepps where the US Supreme Court said “the outcome of the suit will sometimes be at variance with the outcome that we would desire if all speech were either demonstrably true or demonstrably false.”
 That is, those suits could “succeed despite the fact that, in some abstract sense, those suits are unmeritorious.”
 Burdening plaintiffs or defendants with the onus of proving truth or falsity in circumstances where proof one way or the other is impossible results in a “zero-sum game” – that is, either plaintiffs will benefit or defendants will.
 In the event of a deadlock arising from the impossibility of proving truth or falsity, a free-speech-centric approach favouring protection for speech by media defendants about public figures on matters of public concern would dictate that protection be given to the publisher of the defamatory statement.
  In the scheme of the reform proposed here the plaintiff’s inability to establish the cause of action would mean that there is no need for the defendant to mount any defence.
 

4. Reversing the existing burden

The foregoing exposition encompasses a number of potential areas for reform but two, in particular, stand out given especially that the “very conception of defamation involves the idea of falsity”.
 As will be seen shortly one concerns the burden imbalance at the start of the action. The recommendation to address this imbalance is that public figure plaintiffs suing media defendants for defamation in relation to matters of public concern should be required to prove falsity, in addition to the existing three elements.
 The second concerns a related matter – the concept of fault. It is proposed that the existence or otherwise of fault on the media defendant’s part be taken into account, by way of defence, in determining liability in respect of public figure plaintiffs suing for defamation in relation to matters of public concern. These two proposals are discussed in the following sections.

4.1 Burden of proving falsity on plaintiff 
It is proposed in this submission that rather than leaving it to a media defendant to invoke the truth defence, the burden be reversed so that it is the plaintiff who bears the burden of proving falsity, in situations where the plaintiff is a public figure suing in respect of a matter of public concern. Robertson and Nicol described the effectiveness of burden reversal as a reform measure solution succinctly: “A simple but far-reaching reform in libel law, which would enhance freedom of expression, would be to reverse this burden: to oblige the claimant to prove, on balance, the falsity or unfairness of the criticism.”
 Or as one newspaper colourfully put it in an editorial after the introduction of the UDA: “The boot should be on the other foot – it should be up to the person suing for damages to prove that the material was false.”
 The recommendation in this submission, however, does not propose to go so far. That is, it is not proposed that all plaintiffs should bear this reversed burden but only those who are “public figures” and even so, only in relation, to matters of “public concern”. It may also be noted, however, that falsity and unfairness referred to above by Robertson and Nicol, involve distinctly different concepts. The proposal in this submission is limited to the question of falsity. The reform approach proposed here is completely opposite to the prevailing Australian and English approaches but it is entrenched in US defamation law. It has, however, had adherents both in England, and in Australia.
 
In proposing the burden reversal above, the New South Wales Law Reform Commission said: “[W]e recommend in this Report that the defence of justification should be abolished”.
 Later in the same report the Commission said that the practical outcome of the burden reversal recommendation would be that “justification will be eliminated as a defence in defamation actions.”
 In other words, the truth defence would be eliminated as an affirmative defence. The view concerning the burden reversal approach in the US is that, rather than an elimination of the truth defence, its utility diminishes, albeit substantially, in the preponderance of cases.
 Likewise, in the reform scheme proposed here, the truth defence is not eliminated altogether. Rather it will remain available in cases that fall outside the scope set out above, that is, it will remain available to private plaintiffs, and even to public figures suing in respect of speech that does not fall within the “matter of public concern” ambit. Reversing the burden in question would not mean that the law condones the gratuitous infliction of truth so as to injure a person’s reputation. Rather, it recognises that if the publication of the truth satisfies the preconditions referred to above (by meeting the public figure/public concern elements), any infliction of harm is no more than a by-product of the pursuit of higher ideals – primarily freedom of speech involving matters of public concern and the primacy of “truth” – sought to be achieved by placing the truth inquiry at the start of the exercise, rather than later in the litigation process, as is the case at present.
 
The US burden reversal approach in respect of public figures has not been without difficulties. For instance, it has been noted that it does not follow that a case brought under the Sullivan rule “will always produce an adjudication on the issue of truth.”
 It is doubtful, however, whether judicial adjudications always resolve the issue of truth in any event.
 Furthermore, the present reform proposal in fact places the issue of truth in a more prominent position by locating it at the start of the action. Walker has expressed reservations about the New South Wales Law Reform Commission’s burden reversal proposal and among the criticisms made were: (a) that the Commission expressed conflicting views about whether there is a necessary connection between reputation and truth; and (b) that it is incorrect to say that the law is generally only concerned with protecting well-founded reputations.
 While the Commission may have overstated the position when it intimated that that the law is generally only concerned with protecting well-founded reputations, there is nonetheless, much authority in favour of the view that defamation law should only protect deserved reputations.
 The responses to the first point have been canvassed elsewhere.
 

A further point to note is that because the reform proposed is aimed only at public figure plaintiffs who are complaining about defamatory matter published by a media defendant, it follows that where the plaintiff is not a public figure or the matter complained about is not a matter of public concern or the defendant is not a media defendant, the traditional elements of the cause of action and the truth defences remain. The retention of the traditional cause of action in the circumstances described here would preserve the existing burden imbalance to the defendant’s disadvantage, but that would be an acceptable chill on speech, if not altogether a “desirable chill”.
 Furthermore, the burdens upon the media as a result of retaining this approach in the present context are not ones the media would find unacceptable because the media is primarily interested in protection for publication on matters of public concern.

4.2 Reform recommendations

In this section reform recommendations are made and explanations are provided for these recommendations:

Recommendation (a) 
In addition to proving the “traditional” elements of the cause of action for defamation – publication, identification and the existence of defamatory matter
 – the plaintiff should bear the onus of proving the falsity of the defamatory claim or claims as an essential ingredient of the cause of action where:

(i) the plaintiff is a “public figure”;
 

(ii) the matter complained about is a “matter of public concern”;
 and

(iii) the defendant is a “media defendant”. 
 


Explanatory notes for Recommendation (a) 

This recommendation springs from the following arguments: (a) to accord greater protection to the discussion of matters of public concern
 and to freedom of speech generally; (b) the need to bring defamation law more into line with tort law generally;
 (c) the need to address the present paradox that appears to marginalise a core value (truth) in the defamation action;
 (d) the need to correct the unfair presumption-of-falsity burden on the defendant;
 (e) the need to bring this area of the law more into line with a jurisdiction which has led the way internationally in freedom of speech matters;
 and (f) to give effect to a longstanding proposal by the New South Wales Law Reform Commission
 which continues to gather momentum.

Recommendation (b)
Where the statement is “inherently incapable of being proven true or false by either the plaintiff or the defendant”
 the scales should be tipped in favour of protecting freedom of speech where the plaintiff is a “public figure” who is seeking damages against a “media defendant” for speech on “a matter of public concern”.
 In such a situation, the plaintiff would fail to establish a cause of action.
 It is suggested that such an outcome would not be inconsistent with the freedom of speech priority.
Explanatory notes for Recommendation (b) 

The issue was discussed above.
 Inevitably one side may be exposed to a setback where it is impossible to prove that a defamatory imputation is true (defendant is at a disadvantage) or false (plaintiff is at a disadvantage). The recommendation here, in keeping with the freedom of speech priority advocated in this submission, is that the error be made on the side of the defendant. Thus, if the plaintiff is unable to establish the falsity of the defamatory statement the plaintiff fails to mount the action. 
4.3 Model provisions

The Model provisions here are set out in an order that corresponds with the recommendations above. 

Cause of action for public figure plaintiffs suing on matters of public concern
(a) 
Where the person suing for defamation is a “public figure” and the matter complained about is a “matter of public concern” and the defendant is a “media defendant”, the plaintiff – in addition to proving publication, identification and the existence of defamatory matter – bears the onus of proving the falsity of the defamatory matter as an essential ingredient of the cause of action.  

Definitions:

(i) The term “public figure” means:

(a) any person holding “public office” whether elected to that office or not; 

(b) any person who seeks a public profile;

(c) any person who, while not actively seeking a public profile, is a willing participant in the creation or promotion of that profile, or is a willing participant in a public controversy or public debate; and

(d) any person who by virtue of his or her office or calling exercises practical power over the lives of people or influence in the formation of public opinion or as role models.
(ii)
The term “matter of public concern” means:

(a) matters of government and politics;

(b) matters of “public affairs” whether they concern matters or government and politics or not;

(c) matters that include discussion about the conduct, policies or fitness for office of the public figure concerned; 

(d) matters that people may be legitimately interested in or concerned about; and 

(e) all speech relevant to the development of public opinion on the whole range of issues which people should think about’. 

 (iii)
The term “media defendant” means a defendant being either an individual or corporate entity who is engaged in the publication of news and information.

Matter not capable of being proved false
(b)
Where the plaintiff is a “public figure” who is seeking damages against a “media defendant” for speech on “a matter of public concern” and the defamatory matter concerned is not capable of being proved false by the plaintiff, the plaintiff does not have a cause of action.
5. A “no fault” defence 

The idea for a “no fault” defence springs from our earlier examination of the US position. There the “degree of journalist’s fault is the central issue in many libel suits”.
 This centrality is illustrated by the role that “reckless disregard” for truth or falsity plays in defamation in that country.
 Recklessness as to truth has traditionally been treated as equivalent to knowledge of falsity.
 

For the purposes of this submission the recommendation is not that the plaintiff bear the burden of proving fault on the defendant’s part but rather that the media defendant be entitled to establish an absence of fault on their part in respect of the defamatory publication. That is, it should be a defence to show that the media defendant was not at fault in respect of the defamatory publication. The determination as to the existence or otherwise of fault should be made on the basis of criteria that may legitimately apply to media defendants taking into account both the interests of freedom of speech and the competing public interest in ensuring an appropriate standard of care in respect of the kind of publication that is the subject of the defamation complaint.  
The assessment of fault against a list of factors is not unknown to defamation law, much less to the UDA itself. The UDA defence of qualified privilege provides a list of factors that may be taken into account in deciding whether the defendant’s conduct was “reasonable in the circumstances”.
 It is recommended that the “no fault” defence be entrenched as a broader defence in the UDA – one that is not confined to the defence of qualified privilege. The decision of the House of Lords in the Reynolds
 and Jameel cases
 and section 30(3) UDA provide a useful foundation upon which to embark on this exercise. In essence, what the Jameel case espouses is improved protection for the media provided that the media can show that it acted responsibly
 or that it was not negligent. Notably, there is already strong media support for these approaches abroad.
 

The criteria for establishing fault have a long history in United States case law.
 In England there has been a recent trend toward giving consideration to questions of journalistic fault.
 A more recent Court of Appeal case in Canada suggests support for such an approach.
 In Australia, support for a similar approach can be found in the UDA defence of qualified privilege;
 and from the Press Council.
 Two significant benefits of such an approach have been previously noted: (a) it would rid defamation law of “one of its most archaic and objectionable features – no fault liability”; and (b) it would provide “a new and powerful reason for journalists and publishers to get their stories right”.
 
Any suggestion that the notion of “responsible journalism” is too vague is easily overcome:

But the standard of responsible journalism is as objective and no more vague than standards such as “reasonable care” which are regularly used in other branches of the law. Greater certainty in its application is attained in two ways. First, as Lord Nicholls said, a body of illustrative case law builds up. Secondly, just as the standard of reasonable care in particular areas, such as driving a vehicle, is made more concrete by extra-statutory codes of behaviour like the Highway Code, so the standard of responsible journalism is made more specific by the Code of Practice which has been adopted by the newspapers and ratified by the Press Complaints Commission. This too, while not binding upon the courts, can provide valuable guidance.

Furthermore, questions of media fault are regularly decided in quasi-judicial contexts such as through adjudications or findings handed down by the Australian Press Council
 and the Australian Communications and Media Authority
 although it is not suggested here that such adjudications are an effective alternative to the judicial process.
 For present purposes the existence of fault may be determined incrementally as we develop our case law
 and by taking into account relevant factors, including the relevant professional practice codes. Taking such an approach would give the “fault” element a clearer focus and one that the journalism profession itself would, broadly speaking, require no conversion to. Importantly, it must be recognised that these tests can be converted into “hurdles” in the “hands of a hostile judge” who applies “the closest and most rigorous scrutiny”.
 What is suggested here is, as proposed in the Jameel case, that the standard of conduct required of the publisher “must be applied in a practical and flexible manner. It must have regard to practical realities.”

5.1 Reform recommendations

The reform recommendations under this heading are as follows:

Recommendation (a) 

Where the media defendant is sued by a “public figure” plaintiff in respect of a “matter of public concern”, it should be a defence to show that the media defendant was not “at fault”
 in respect of the defamatory publication. 

Explanatory notes for Recommendation (a) 

Placing the burden of proof in respect of the absence of fault in this recommendation brings about a situation very close to the Australian position as regards trespass to the person.
 As noted above, there is a close nexus between fault and the scope of this submission.
 Since much turns on how “fault” is determined it remains for the operation of this rule to be spelt out more clearly and this is done in the recommendations that follow. 
Recommendation (b)

In assessing whether the “media defendant” was “at fault”, the court should take the following non-exhaustive list of factors into consideration:
 
(i)
the seriousness of the allegation;

(ii)
the source of the information; 

(iii) 
the steps taken to verify the information;

(iv)
any unreasonable obstacles to the flow of relevant information to the “media defendant”;

(v)
the status of the information;
 

(vi)
the urgency of the matter;

(vii) whether comment was sought from the claimant; 

(viii) whether the article contained the gist of the claimant’s side of the story; 

(ix) the tone of the article; 

(x) whether there was malice;

(xi) the timing of the publication;

(xii) whether the article was presented in a fair and balanced way;

(xiii) the quality of the sources relied upon; 

(xiv) whether the party adversely depicted by the publication was given an opportunity to comment on the allegations prior to publication;
 and

(xv) any applicable media professional practice codes.

Explanatory notes for Recommendation (b)

The factors proposed above are not meant to constitute a longer list of burdens on the media than those proposed earlier by the courts.
 Rather, it is meant to identify as many factors as possible and to capture them in a convenient place, such as in the legislation, so as to serve as a useful reference point for all concerned. The factors identified above in fact mirror many of the media’s own avowed professional code commitments and at least one acknowledges unfair hurdles that may be placed in the way of information gathering.

Recommendation (c)

In weighing up the criteria set out in Recommendation (b) above the media defendant should not be required to meet all or most of the criteria set out. The court should adopt a qualitative rather than a quantitative approach, and apply a flexible test that also takes into account the circumstances of news production in the particular case and the broader interests of freedom of speech.

Explanatory notes for recommendation (c) 
The media has expressed justified reservations about a list such as the one proposed in clause (b) above.
 These concerns stem primarily from the fact that, until recently, these criteria were “not applied generously”.
 Further, as Lord Hoffmann observed in the Jameel case, “these tests can be converted into “hurdles” in the “hands of a hostile judge” who applies “the closest and most rigorous scrutiny”.
 In any event, it is proposed here that in weighing up the criteria set out in Recommendation (b) above the media should not be compelled to meet all or most of the criteria set out. The court should adopt a qualitative rather than a quantitative approach, and apply a flexible test
 that also takes into account the practical exigencies of news production
 and the interests of freedom of speech.
 

Recommendation (d)
The “no fault” defence should not deny the media defendant any of the other available defences.
 
Explanatory notes for Recommendation (d)

The proposal here is to make available an additional defence, rather than to force a defendant into limited defence options. Indeed, the “no fault” defence provides the media with a sound basis and incentive to reinforce their own professionalism, while not depriving them of the more traditional truth defences.
5.2 Model provisions 

The Model provisions here are set out in an order that corresponds with the recommendations above.
“No fault” defence 

(a)
It is a defence to the publication of defamatory matter involving a “public figure” plaintiff and a “matter of public concern” if it is proved that the “media defendant” was not at fault in respect of the defamatory publication. 

Fault factors
(b) 
In assessing the existence or otherwise of the media defendant’s fault, the court may take the following non-exhaustive list of factors into consideration: 
(i) 
the seriousness of the allegation;

(ii)
the source of the information; 

(iii)
the steps taken to verify the information;

(iv)
any unreasonable obstacles to the flow of relevant information to the “media defendant”;

(v)
the status of the information; 

(vi) the urgency of the matter;

(vii) whether comment was sought from the claimant;

(viii) whether the article contained the gist of the claimant’s side of the story; 

(ix) the tone of the article; 

(x) whether there was malice;

(xi) the timing of the publication;

(xii) whether the article was presented in a fair and balanced way;

(xiii) the quality of the sources relied upon; 

(xiv) whether the party adversely depicted by the publication was given an opportunity to comment on the allegations prior to publication; and

(xv) any applicable media professional practice codes.

Flexible approach
(c)
In considering the factors set out in clause (b) above the media defendant is not required to meet all or most of the matters set out. The court should adopt a qualitative rather than a quantitative approach, and apply a flexible test that also takes into account the circumstances of news production in the particular case and the broader interests of freedom of speech. 

Other defences available
(d)
The “no fault” defence does not preclude a “media defendant” from relying on any of the other available defences. 
Conclusion

The current review of the Defamation Act 2005 (NSW) prompted by section 49 which requires that the Act be reviewed five years from its introduction to determine whether the Act’s policy objectives and provisions are still valid provides an excellent opportunity to address a key inadequacy in the law. Two examples illustrate the inadequacy of the present media-averse approach to the truth defence. 


In Snedden v Nationwide News,
 the plaintiff, a former military commander, sued The Weekend Australian, over an article describing his alleged activities in Bosnia during the civil war in the former Yugoslavia in 1991. The imputations found to have been conveyed by the article included: that the plaintiff was a death squad commander, that he had condoned the rape of women and girls, that he was a mercenary, and that he had admitted to committing a massacre.
 The defendant pleaded the truth defence and succeeded in justifying the first two imputations and the court found for the defendant.
 As the defendant newspaper itself subsequently stated, its defence of that article was “extensive and expensive [and the defendant was] likely to be substantially out of pocket”.
 
In Trad v Harbour Radio, a community leader named Keysar Trad was the subject of a broadcast in which the defendant described him as “a well known apologist for the Islamic community spewing hatred and bile at anyone who did not agree with (his) philosophies and principles”.
 The jury found that among the imputations conveyed and which were defamatory of the plaintiff were that the plaintiff: incites people to commit acts of violence; incites people to have racist attitudes; is a dangerous individual; and was widely perceived as a pest.
 The defendant pleaded the truth defence in response to these imputations. In respect of the imputation that the plaintiff incites people to commit acts of violence the court accepted the defendant’s submission that many of the plaintiff’s published remarks were “distasteful and appear to condone violence”.
 Similarly the court held that the plaintiff “does hold views which can properly be described as racist [and that] he encourages others to hold those views”
 and that it was appropriate to describe him as “a dangerous individual”.
 In finding for the defendant the judge described the plaintiff as “a person with a seriously compromised reputation”.
 This litigation reportedly cost about $400,000.

These two cases illustrate the merits of a key argument in the present discussion. Defamation law can be, and in fact is, exploited by those with a tenuous claim to a good reputation, consequently producing an effect that is notoriously inimical to freedom of speech. A burden reversal that requires plaintiffs to prove the falsity of the matter complained about, in the circumstances of the re-assignment of burdens proposed here, would in all likelihood render futile an action for redress in defamation, by plaintiffs with dubious claims to a good reputation, let alone any meritorious claim to vindication, and thereby forestall the commencement of an action. Such an outcome is entirely conceivable in the Snedden and Trad cases referred to above. The prevailing imbalance in the burdens between plaintiff and defendant in such circumstances can be effectively addressed by adopting the burden shift on the formula proposed in this submission. The opportunity should be taken to review the present doctrinal calculus in defamation law, which places excessive burdens on the defamation defendant especially in respect of true statements. This submission provides a pragmatic way forward in promoting speech on matters of legitimate public interest and would bring Australia’s defamation law regime into line with 21st Century needs. 
� 	The author is the head of the Journalism Department at Curtin University, Western Australia (email: j.fernandez@curtin.edu.au), where he has taught Media Law to journalism students for the last 12 years. The author makes this submission in his personal capacity. 


	This submission is developed from the author’s 2008 PhD thesis entitled: “Loosening the Shackles of the Truth Defence on Free Speech: Making the Truth Defence in Australian Defamation Law More User Friendly for Media Defendants”: see <http://repository.uwa.edu.au/R/-?func=dbin-jump-full&local_base=GEN01-INS01&object_id=6107>


	The author is grateful to his PhD supervisors Professor Michael Gillooly and Professor Peter Handford for earlier comments on this article. Any lapses remaining are the author’s entirely.
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� 	For example, see John Fairfax & Sons Ltd v Kelly (1987) 8 NSWLR 131, McHugh JA, at 143, where his Honour acknowledged the plaintiff’s entitlement to damages “to vindicate him”. 


� 	Milo (2008), above fn 9, at 165. 


� 	Carson v John Fairfax & Sons Ltd (1993) 178 CLR 44, Brennan J, at 69. 


� 	Milo (2008), above fn 9, at 166. For a more detailed consideration of that argument see 33–41 (ibid).


� 	Milo (2008), above fn 9, at 165–166.


� 	Barendt (1993), above fn 89, at 456 (reference omitted). 


� 	Barendt (1993), above fn 89, at 456. 


� 	Barendt (1993), above fn 89, at 456. 


� 	The common law of England carries a presumption of falsity although there has been discussion on this. However, an amendment (Defamation Bill 1996) moved in the House of Lords Committee stage to place the onus on the plaintiff to show falsity was defeated: see Phipson on Evidence, above fn 87, at 195; and fn 156 below.  


See also Barendt (1993), above fn 89, at 457, where the author advances the argument that there is a logical basis for English courts to “alter the rules concerning the burden of proof, just as in the United States it is usually for the plaintiff to prove that the libel is false.” 


� 	Holsinger R and Dilts JP (1997), Media Law, 4th Edn, McGraw-Hill, New York, at 163. This position was arrived at as a result of the New York Times v Sullivan 376 US 254 (1964)� TA \s "New York Times v Sullivan 376 US 254 (1964)" � decision. Briefly stated, the facts were that a police official sued the newspaper for publishing an advertisement placed by civil rights activists in which it was claimed that Negro students engaged in non-violent demonstrations were being met by an unprecedented wave of terror. The advertisement contained several false statements, some of which were minor inaccuracies. The police chief, who was not named in the advertisement, joined three others in suing the newspaper. 


The Supreme Court affirmed and extended the burden on the plaintiff to prove falsity by holding in Philadelphia Newspapers v Hepps 475 US 767, 12 Med L Rptr 1977 (1986)� TA \l "Philadelphia Newspapers v Hepps 475 US 767, 12 Med L Rptr 1977 (1986)" \s "Philadelphia Newspapers v Hepps 475 US 767, 12 Med L Rptr 1977 (1986)" \c 1 �, that even private individuals who sue in connection with a matter of public concern must prove falsity. The majority said that to hold otherwise would have a chilling effect that would be contrary to the First Amendment’s protection of true speech on matters of public concern. 


� 	See above fn 5. 


� 	Overbeck W (2007), Major Principles of Media Law, Thomson Wadsworth, Belmont, CA, at 127 (italics added). 


� 	See, for instance, Garziano v EI du Pont de Nemours & Co, 818 F 2d 380 (5th Cir 1987)� TA \l "Garziano v EI du Pont de Nemours & Co, 818 F 2d 380 (5th Cir 1987)" \s "Garziano v EI du Pont de Nemours & Co, 818 F 2d 380 (5th Cir 1987)" \c 1 �. There, the plaintiff sued his employer who accused him of workplace sexual harassment and referred to the event in an information bulletin on sexual harassment. While the court agreed that the bulletin was protected by privilege, it found that there was no reason to spread that information in the community at large. 


� 	Holsinger and Dilts (1997), above fn 104, at 139 (italics added). As to the view in the quotation that fault is assumed see the discussion below under heading 3.3.2 where it is noted that “every person suing the media for libel must prove some level of fault.” 


� 	Holsinger and Dilts (1997), above fn 104, at 139. The First Amendment provides:


Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof: or abridging the freedom of speech, or of the press; or the right of the people peaceably to assembly, and to petition the Government for a redress of grievances. 


� 	The following forceful defence of freedom of speech expressed by the majority in Gertz v Robert Welch Inc, 418 US 323 (1974)� TA \s "Gertz v Robert Welch Inc, 418 US 323 (1974)" �, at 339-340 provides a useful exposition of the principle:


Under the First Amendment there is no such thing as a false idea. However pernicious an opinion may seem, we depend for its correction not on the conscience of judges and juries but on the competition of other ideas. But there is no constitutional value in false statements of fact. Neither the intentional lie nor the careless error materially advances society’s interest in “uninhibited, robust, and wide-open” debate on public issues. They belong to that category of utterances which “are no essential part of any exposition of ideas, and are of such slight social value as a step to truth that any benefit that may be derived from them is clearly outweighed by the social interest in order and morality.” Although the erroneous statement of fact is not worthy of constitutional protection, it is nevertheless inevitable in free debate…“Some degree of abuse is inseparable from the proper use of every thing; and in no instance is this more true than in that of the press.” And punishment of error runs the risk of inducing a cautious and restrictive exercise of the constitutionally guaranteed freedoms of speech and press.…“Allowance of the defence of truth, with the burden of proving it on the defendant, does not mean that only false speech will be deterred.” The First Amendment requires that we protect some falsehood in order to protect speech that matters (references omitted).


� 	These six elements are cited by Middleton KR and Lee WE (2007), The Law of Public Communication, Pearson Education Inc, Boston, at 99; and by Holsinger and Dilts (1997), above fn 104, at 163. Pember (2003/2004), above fn 51, at 136, however, cites only five elements (excluding the injury element). 


� 	Pember (2003/2004), above fn 51, at 136-137.


� 	Holsinger and Dilts (1997), above fn 104, at 163.


� 	Middleton and Lee (2007), above fn 111, at 99 (italics added). The burden of proof for private persons suing for defamation depends on state law (ibid, at 119). 


� 	Hirth (2004), above fn 58, at 542.  


� 	Philadelphia Newspapers v Hepps 475 US 767, 12 Med L Rptr 1977 (1986)� TA \s "Philadelphia Newspapers v Hepps 475 US 767, 12 Med L Rptr 1977 (1986)" �, at 777 (references omitted). 


� 	Gatley (2004), above fn 13, at 269 fn 22 citing Philadelphia Newspapers v Hepps 475 US 767, 12 Med L Rptr 1977 (1986)� TA \s "Philadelphia Newspapers v Hepps 475 US 767, 12 Med L Rptr 1977 (1986)" �. 


� 	Philadelphia Newspapers v Hepps 475 US 767, 12 Med L Rptr 1977 (1986)� TA \s "Philadelphia Newspapers v Hepps 475 US 767, 12 Med L Rptr 1977 (1986)" �, at 778. 


� 	See Philadelphia Newspapers v Hepps 475 US 767, 12 Med L Rptr 1977 (1986)� TA \s "Philadelphia Newspapers v Hepps 475 US 767, 12 Med L Rptr 1977 (1986)" �, at 778. See further the view expressed in Hustler Magazine Inc et al v Jerry Falwell 485 US 46, at 52 (1988)� TA \s "Hustler Magazine Inc et al v Jerry Falwell 485 US 46, at 52 (1988)" � (references omitted):


Of course, this does not mean that any speech about a public figure is immune from sanction in the form of damages. Since New York Times v Sullivan, we have consistently ruled that a public figure may hold a speaker liable for the damage to reputation caused by publication of a defamatory falsehood, but only if the statement was made "with knowledge that it was false or with reckless disregard of whether it was false or not." False statements of fact are particularly valueless; they interfere with the truth-seeking function of the marketplace of ideas, and they cause damage to an individual's reputation that cannot easily be repaired by counterspeech, however persuasive or effective. But even though falsehoods have little value in and of themselves, they are "nevertheless inevitable in free debate," and a rule that would impose strict liability on a publisher for false factual assertions would have an undoubted "chilling" effect on speech relating to public figures that does have constitutional value. "Freedoms of expression require " breathing space.'" This breathing space is provided by a constitutional rule that allows public figures to recover for libel or defamation only when they can prove both that the statement was false and that the statement was made with the requisite level of culpability.” 


� 	Philadelphia Newspapers v Hepps 475 US 767, 12 Med L Rptr 1977 (1986)� TA \s "Philadelphia Newspapers v Hepps 475 US 767, 12 Med L Rptr 1977 (1986)" �, at 778 (references omitted)). 


� 	Schauer F (May 1980), “Social foundations of the law of defamation – a comparative analysis”, Vol 1 No 1, Journal of Media Law and Practice 3, at 12. One Australian Law Reform Commission appeared to concur with Schauer’s view: see New South Wales Law Reform Commission (August 1993), Defamation, Discussion Paper No 32, Para 10.12. 


In any event the law’s accommodation of such lop-sidedness in burdens is well-acknowledged in the criminal standard of proof maxim: “For the law holds, that it is better that ten guilty persons escape, than that one innocent suffer” (Sir William Blackstone (1783), Commentaries on the Laws of England, 9th ed., Book 4, Chapter 27, at 358 (reprinted 1978). 


� 	Middleton and Lee (2007), above fn 111, at 146 (italics added). Strictly speaking that proposition is incomplete as it fails to mention the usual elements seen above. The authors also note that the US Supreme Court has “never defined ‘matters of public concern’” (at 147). An equivalent term commonly used in Australia – “public interest” – has also “never been defined”: Reynolds v Times Newspapers Ltd & Ors [1999] 4 All ER 609� TA \s "Reynolds v Times Newspapers Ltd & Ors [1999] 4 All ER 609" �, Lord Nicholls, at 615. 


For a detailed discussion on the “public figure” test, see NSWLRC Discussion Paper No 32, above fn 121, Chapter 10. 


� 	Middleton and Lee (2007), above fn 111, at 147; Philadelphia Newspapers v Hepps 475 US 767, 12 Med L Rptr 1977 (1986)� TA \s "Philadelphia Newspapers v Hepps 475 US 767, 12 Med L Rptr 1977 (1986)" �, at 776-777: 


To ensure that true speech on matters of public concern is not deterred we hold that the common-law presumption that defamatory speech is false cannot stand when a plaintiff seeks damages against a media defendant for speech of public concern….


� 	Holsinger and Dilts (1997), above fn 104, at 163. See also Middleton and Lee (2007), above fn 111, at 147.


� 	Philadelphia Newspapers v Hepps 475 US 767, 12 Med L Rptr 1977 (1986)� TA \s "Philadelphia Newspapers v Hepps 475 US 767, 12 Med L Rptr 1977 (1986)" �, at 778. 


� 	Holsinger and Dilts (1997), above fn 104, at 163; Rattray v City of National City, 23 Med L Rptr 1779 (9th Cir 1995), cert filed, City of National City v Rattray, US No 94-2062; Goldwater v Ginsburg, 414 F 2d 324, 1 Med L Rptr 1737 (2d Cir 1969). 


� 	379 US 64, 85 S Ct 209, 12 L Ed 2d 1042, 1 Med L Rptr 1548 (1964). 


� 	See heading 5 below. 


� 	Middleton and Lee (2007), above fn 111, at 142, citing Gertz v Robert Welch Inc, 418 US 323 (1974)� TA \s "Gertz v Robert Welch Inc, 418 US 323 (1974)" � (italics added). Also see the same text, at 119:


A libel plaintiff proving defamation, identification, and publication also must prove that a medium erred in the preparation of a story. The US Supreme Court has said that the First Amendment bars plaintiffs from collection damages for loss of reputation unless they can show that defendants published or broadcast with fault, usually negligence or recklessness…The degree of fault that a plaintiff must prove depends on who is suing. Public officials and public figures have the heavy burden of establishing that the media published defamation knowing that their story was false or recklessly disregarded the truth. The burden of proof for private persons suing for libel depends on state law (bold type in original). 


� 	New York Times v Sullivan 376 US 254 (1964)� TA \s "New York Times v Sullivan 376 US 254 (1964)" �. 


� 	Middleton and Lee (2007), above fn 111, at 119. The Supreme Court said in the Sullivan case that the First Amendment protects criticism of government officials even if the remarks are false and defamatory. The Court said that public officials cannot successfully sue for libel unless they establish that defamation has been published with knowing falsity or reckless disregard for the truth. This burden of proof for public officials has come to be known as New York Times actual malice. The Sullivan decision superseded, in part, the libel laws of the fifty states (ibid, at 121). 


� 	They are reflected in a series of “free speech” cases: Nationwide News Pty Ltd v Wills (1992) 177 CLR 1� TA \s "Nationwide News Pty Ltd v Wills (1992) 177 CLR 1" �; Australian Capital Television Pty Ltd v Commonwealth (1992) 177 CLR 106� TA \l "Australian Capital Television Pty Ltd v Commonwealth (1992) 177 CLR 106" \s "Australian Capital Television Pty Ltd v Commonwealth (1992) 177 CLR 106" \c 1 �; Theophanous v Herald and Weekly Times Ltd (1994) 182 CLR 104� TA \s "Theophanous v Herald and Weekly Times Ltd (1994) 182 CLR 104" �; Stephens v West Australian Newspapers Ltd (1994) 182 CLR 211� TA \l "Stephens v West Australian Newspapers Ltd (1994) 182 CLR 211" \s "Stephens v West Australian Newspapers Ltd (1994) 182 CLR 211" \c 1 �; Cunliffe v Commonwealth (1994) 124 ALR 121� TA \l "Cunliffe v Commonwealth (1994) 124 ALR 121" \s "Cunliffe v Commonwealth (1994) 124 ALR 121" \c 1 �; Lange v Australian Broadcasting Corporation (1997) 189 CLR 520� TA \s "Lange v Australian Broadcasting Corporation (1997) 189 CLR 520" �; and Levy v The State of Victoria & Ors (1997) 189 CLR 579� TA \l "Levy v The State of Victoria & Ors (1997) 189 CLR 579" \s "Levy v The State of Victoria & Ors (1997) 189 CLR 579" \c 1 �. 


� 	Levy v The State of Victoria & Ors (1997) 189 CLR 579� TA \s "Levy v The State of Victoria & Ors (1997) 189 CLR 579" �, Kirby J, at 637:


The conceptual foundation for the constitutional freedom of communication in Australia is different from that derived from the First Amendment to the United States Constitution, as it has been interpreted (italics added).


See also Levy v The State of Victoria & Ors (1997) 189 CLR 579� TA \s "Levy v The State of Victoria & Ors (1997) 189 CLR 579" �, McHugh J, at 622: 


Unlike the Constitution of the United States, our Constitution does not create rights of communication. 


� 	See, for instance, the view expressed by Brennan J for the majority in New York Times v Sullivan 376 US 254 (1964)� TA \s "New York Times v Sullivan 376 US 254 (1964)" �, at 269:


The general proposition that freedom of expression upon public questions is secured by the First Amendment has long been settled by our decisions. The constitutional safeguard, we have said, “was fashioned to assure unfettered interchange of ideas for the bringing about of political and social changes desired by the people” (italics added, reference omitted).


� 	418 US 323 (1974).


� 	Gertz v Robert Welch Inc, 418 US 323 (1974)� TA \s "Gertz v Robert Welch Inc, 418 US 323 (1974)" �. The term “public figure” has since undergone refinement so that a distinction is made between “public officials”; “public figures”; “limited, or ‘vortex’ public figures”; “involuntary public figures”; “public personalities”; and “private individuals”: see Holsinger and Dilts (1997), above fn 104, at 164-177.


� Middleton and Lee (2007), above fn 111, at 142, and 119. Pember (2003/2004), above fn 51, at 161 and 180 takes the same view. In Gertz v Robert Welch Inc, 418 US 323 (1974)� TA \s "Gertz v Robert Welch Inc, 418 US 323 (1974)" � the court said the states may decide what level of fault private libel plaintiffs must meet to collect general damages. Four states require private persons involved in matters of public interest to prove actual malice; New York requires a slightly lower standard, requiring private persons to prove gross irresponsibility, and about thirty states impose the lesser standard of negligence, requiring private persons to prove that defamation was published with a lack of due care: see Middleton and Lee (2007), above fn 111, at 142–143 (references omitted). 


� 	Middleton and Lee (2007), above fn 111, at 119. See further Robertson and Nicol (2002), above fn 85, at 75. 


In America, defamation actions cannot succeed unless the media are proved at fault: the claimant must show that the allegations were false and published with a reckless or negligent disregard for the truth. What US courts found repugnant about United Kingdom law was how it placed the burden of proving truth on the defendant, and held him liable to pay damages for statements he honestly believed to be true and had published without negligence.


� 	(2007), above fn 111, at 119. 


� 	Middleton and Lee (2007), above fn 111, at 136 (italics in original).


� 	Middleton and Lee (2007), above fn 111, at 136-137. See also Philadelphia Newspapers v Hepps 475 US 767, 12 Med L Rptr 1977 (1986)� TA \s "Philadelphia Newspapers v Hepps 475 US 767, 12 Med L Rptr 1977 (1986)" �, Stevens J, at 782, where his Honour referred to the principle in Gertz v Robert Welch Inc, 418 US 323 (1974)� TA \s "Gertz v Robert Welch Inc, 418 US 323 (1974)" �, at 347:


While deliberate or inadvertent libels vilify private personages, they contribute little to the marketplace of ideas…it helps to remember that the perpetrator of the libel suffers from its failure to demonstrate the truth of its accusation only if the “private-figure” plaintiff first establishes that the publisher is at “fault” i.e. either that it published its libel with “actual malice” in the New York Times sense (“with knowledge that it was false or with reckless disregard of whether it was false or not,”) or that it published with that degree of careless indifference characteristic of negligence (references omitted). 


� 	Holsinger and Dilts (1997), above fn 104, at 139: 


For some professional communicators, the common law of libel, with its easy assumption of falsity and harm, is still there and can be used by private individuals whose private lives are needlessly defamed by their employers or by other non-media entities. Such plaintiffs need prove only identification, publication and defamation. Harm and fault are assumed (italics added).


In Gertz v Robert Welch Inc, 418 US 323 (1974)� TA \s "Gertz v Robert Welch Inc, 418 US 323 (1974)" �, at 346, the Court said: 


…a publisher or broadcaster of a defamatory error which a court deems unrelated to an issue of public or general interest may be held liable in damages even if it took every reasonable precaution to ensure the accuracy of its assertions. And liability may far exceed compensation for any actual injury to the plaintiff, for the jury may be permitted to presume damages without proof of loss and even to award punitive damages (italics added).


Thus, the statement in the NSWLRC Discussion Paper No 32, above fn 121, Para 10.54 (italics added) that “[i]n the United States, there is no strict liability for defamation, as all plaintiffs must prove some fault on the part of the defendant” must be qualified so that it recognises that this rule applies only to cases involving media defendants. 


On this point see also Philadelphia Newspapers v Hepps 475 US 767, 12 Med L Rptr 1977 (1986)� TA \s "Philadelphia Newspapers v Hepps 475 US 767, 12 Med L Rptr 1977 (1986)" �, at 774-776. Thus, even when private figures are involved, the constitutional requirement of fault supersedes the common law’s presumptions as to fault and damages and the plaintiff must bear the burden of showing falsity, as well as fault, before recovering damages. See also Dun & Bradstreet Inc v Greenmoss Builders Inc 472 US 749 (1985)� TA \s "Dun & Bradstreet Inc v Greenmoss Builders Inc 472 US 749 (1985)" � where a three-person plurality suggested that Gertz v Robert Welch Inc, 418 US 323 (1974)� TA \s "Gertz v Robert Welch Inc, 418 US 323 (1974)" � did not apply where the case involved no matter of public importance. Dun & Bradstreet debatably did not involve the media and concerned a private matter published to a limited audience by a non-media commercial corporation. 


The co-author of the Middleton and Lee (2007) book, above fn 111, in a personal communication to the author of this article reiterated the view that since Gertz v Welch every person suing the media for libel must prove some level of fault: 


Implicit in Hepps, and explicit in Dun & Bradstreet, is a configuration of a private plaintiff and a private matter. However, the Court has never found such a configuration in a case involving a media defendant and I think it is highly unlikely that this configuration exists: email from Professor William E Lee, Grady College of Journalism & Mass Communication, University of Georgia, Athens, Georgia, on 18 December 2007. 


The other co-author of the book in a separate email wrote:


I stand behind the statement that all libel plaintiffs must prove fault to successfully sue the media…I believe all libel plaintiffs suint the media must prove fault: email from Professor Kent R Middleton, Grady College of Journalism & Mass Communication, University of Georgia, Athens, Georgia, on 18 December 2007. 


� 	See heading 3.3 above. 


� 	Middleton and Lee (2007), above fn 111, at 148.


� 	Middleton and Lee (2007), above fn 111, at 148.


� 	Middleton and Lee (2007), above fn 111, at 148.


� 	Gertz v Robert Welch Inc, 418 US 323 (1974)� TA \s "Gertz v Robert Welch Inc, 418 US 323 (1974)" �, at 334 and 346 418 US 323 (1974). In relation to private individuals the Court said (at 346):


…a private individual whose reputation is injured by defamatory falsehood that does concern an issue of public or general interest has no recourse unless he can meet the rigorous requirements of New York Times. This is true despite the factors that distinguish the state interest in compensating private individuals from the analogous interest involved in the context of public persons (italics added).


� 	Robertson and Nicol (2002), above fn 85, at 109.


� 	Committee on Defamation, HMSO, 1975, Cmnd 5909, Para 141. 


� 	Mitchell (2005), above fn 69, at 94, citing William Coulson and Sons v James Coulson and Co (1887) 3 TLR 846� TA \l "William Coulson and Sons v James Coulson and Co (1887) 3 TLR 846" \s "William Coulson and Sons v James Coulson and Co (1887) 3 TLR 846" \c 1 �. 


� 	Quartz Hill Consolidated Gold Mining Co v Beall (1882) 20 ChD 501� TA \l "Quartz Hill Consolidated Gold Mining Co v Beall (1882) 20 ChD 501" \s "Quartz Hill Consolidated Gold Mining Co v Beall (1882) 20 ChD 501" \c 1 �. There Jessel MR, in refusing an injunction said:


As a general rule the plaintiff who applies for an interlocutory injunction must shew the statement to be untrue (at 508). 


� 	Mitchell (2005), above fn 69, at 94, citing Townshend (1890), A Treatise on the Wrongs Called Slander and Libel, 4th Edn, New York, at 692.


� 	[1891] 2 Ch 269.


� 	Bonnard v Perryman [1891] 2 Ch 269� TA \s "Bonnard v Perryman [1891] 2 Ch 269" �, at 284 (Lord Esher MR, and Lindley, Bowen and Lopes LJJ concurring).


� 	Robertson and Nicol (2002), above fn 85, at 109. Article 10 refers to the European Convention on Human Rights incorporated into English law by Section 12, Human Rights Act 1998 (UK). The latter came into force in October 2000. For a similar view about modern influences on freedom of speech see Tipping A (2002), “Journalistic Responsibility, Freedom of Speech and Protection of Reputation – Striking the Right Balance Between Citizens and the Media”, Vol 10 Waikato Law Review 1, at 2. 


See also the strong views expressed by Lord Lester at the House of Lords Committee stage of the Defamation Bill 1996 (UK), 571 HL Deb. Cols 239–243, 2 April 1996. There Lord Lester said the rule as to burden of proof in defamation proceedings “derived from the Star Chamber’s concern with preserving peace is hardly consistent with modern day notions of freedom of speech” (Col 239). Lord Lester added:


The time has come to throw off the shackles of the Star Chamber and to adjust the law of defamation to contemporary notions of free speech (Col 241). 


See further Milo (2008), above fn 9, at 156, for a more recent reiteration of the call for a burden reversal. See also the extract from Milo (2008) in fn 9 above; and fn 103 above. 


� 	Reynolds v Times Newspapers Ltd & Ors [1999] 4 All ER 609� TA \s "Reynolds v Times Newspapers Ltd & Ors [1999] 4 All ER 609" �, Lord Steyn, at 628. There Lord Steyn noted (ibid) that the Human Rights Act 1988 (UK) “reinforced” the constitutional dimension of freedom of expression, and that that was “the backcloth” against which the defamation appeal before the court should be considered:


The new landscape is of great importance inasmuch as it provides the taxonomy against which the question before the House must be considered. The starting point is now the right of freedom of expression, a right based on a constitutional or higher legal order foundation. Exceptions to freedom of expression must be justified as being necessary in a democracy. In other words, freedom of expression is the rule and regulation of speech is the exception requiring justification. The existence and width of any exception can only be justified if it is underpinned by a pressing social need. These are fundamental principles governing the balance to be struck between freedom of expression and defamation (at 628–629, italics added).


In the same case Lord Nicholls also made similar remarks. While Lord Nicholls appeared on the one hand to be referring to freedom of speech in relation to “political matters”, his Honour also acknowledged on the other hand that one of the “contemporary functions of the media is investigative journalism [which] as much as the traditional activities of reporting and commenting, is part of the vital role or the press and of the media generally” (at 622, italics added). This latter formulation appears to protect freedom of speech more broadly.


� 	English Pen & Index on Censorship (2009), Free Speech is Not For Sale, at 2 and 8. 	


� 	Ministry of Justice (2010), Libel Working Group Report, 23 March, at 44.


� 	Ministry of Justice (2010) report, above fn 158, at 44.


� 	House of Commons Culture, Media and Sport Committee, Press Standards, Privacy and Libel, Second Report of Session 2009-10, Vol 1, Para 135.


� 	Press Standards, Privacy and Libel report, above fn 160, Paras 135, 163 and 178.


� 	NSWLRC Report No 75, above fn 9, Recommendation 5, and Para 4.1. See further clause 7, Defamation Bill (1996) NSW exposure draft tabled by the NSW Attorney-General on 18 September 1996 extracted in Gillooly (1998), above fn 42, at 24.


� 	NSWLRC Report No 75, above fn 9, Recommendation 7.


� 	NSWLRC Report No 75, above fn 9, Para 4.20 (references omitted). It added:


The result is likely to be that litigation and trials should not be overly protracted as they currently are in the rare cases where justification is relied on as a defence. Further, the Commission notes that commentators have not identified any serious problems associated with placing the onus of proving falsity on the plaintiff in United States law; yet there is a good deal of commentary on the difficult problems caused to plaintiffs (and defendants) by the onus of proving actual malice.


� 	NSWLRC Report No 75, above fn 9, Paras 4.7-4.15. See also NSWLRC Discussion Paper No 32, Para 6.32 for a further list of reasons for its proposal that plaintiffs should have to prove falsity if they wish to claim damages. The reasons the Commission gave there for this proposal are:


• 	it will bring a damages claim in defamation closer to other torts, where the plaintiff has the onus of proving most vital elements;


• 	it will place the onus of proof on the party who would generally be expected to have best access to the relevant facts; and


• 	it will encourage plaintiffs to sue for a declaration alone, which will encourage the free flow of information to the public, and also ensure that false statements can be corrected and damaged reputations restored.


The Commission also noted the reasons “generally given for requiring defendants to prove truth” (NSWLRC Discussion Paper No 32, Para 6.33):


•	it acts as a powerful deterrent to the publication of false information;


•	it gives effect to the presumption of innocence, which assumes that a person has a good reputation in the absence of evidence to the contrary; and


•	it removes the inequity of requiring the plaintiff to prove a negative.


� 	NSWLRC Report No 75, above fn 9, Paras 4.8-4.9:


The effect of the common law presumption [of falsity] is that the issue of truth must be raised by the defendant as a defence to the plaintiff’s claim (the defence of justification)…Whether the defence of justification is raised or not, truth or falsity may otherwise be raised by either party as a factor relevant in the assessment of damages.  The result of relegating the determination of the truth or falsity of the defamatory matter to a defence of justification is that the issue of truth or falsity may not be, and usually is not, litigated in defamation actions, save on the issue of damages (italics added, references omitted). 


� 	NSWLRC Report No 75, above fn 9, Para 4.11.


� 	NSWLRC Report No 75, above fn 9, Para 4.12.


� 	NSWLRC Report No 75, above fn 9, Para 1.16 (italics added). 


� 	NSWLRC Report No 75, above fn 9, Para 4.21. 


� 	NSWLRC Report No 75, above fn 9, Para 4.15. See also Para 4.22 and Recommendation 8:


The plaintiff may establish a cause of action for damages in defamation by establishing that the defamatory imputation is inherently not capable of being proved true or false.


� 	NSWLRC Report No 75, above fn 9, Para 1.19. However, in Chakravarti v Advertiser Newspapers (1998) 193 CLR 519� TA \s "Chakravarti v Advertiser Newspapers (1998) 193 CLR 519" �, Kirby J, at 578 said the New South Wales approach had certain disadvantages:


It has led to many pre-trial applications, complex interlocutory proceedings and a potential for injustice, depending upon the ingenuity and skill of the pleader of the imputations. It enlarges judicial control over the consideration of the matter complained of by the tribunal of fact. It may also lead to double-dipping in the calculation of the damages for the wrong done by the publication, looked at as a whole. Because readers and viewers are not favoured with the pleaded imputations when they receive the matter complained of, there is a risk that the attention at the trial will be deflected from the item actually said to have harmed the plaintiff’s reputation to an evaluation of pleaded imputations and a debate about whether they truly arise. Without the clear authority of statute, this approach should not be extended to jurisdictions which have not so far embraced it (italics added).


Also see George (2006), above fn 25, at 227–230 for a discussion on this point.


� 	NSWLRC Report No 75, above fn 9, Para 1.19:


Practically, this is a substantial difference from the New South Wales position, which, by placing a premium on careful and accurate pleading, achieves a precision in the formulation of the plaintiff’s case which is not always attainable in other jurisdictions (ibid).


� 	ALRC Report No 11, above fn 71, Para 125, in reference to the former “public benefit” requirement said: 


The addition of a “public benefit” element to the justification defence had the effect, at a time when damages were the only available remedy, of injecting into defamation law a privacy value. 


� 	Australian Law Reform Commission (September 2007), Review of Australian Privacy Law, Discussion Paper No 72, Paras 38.24-38.26 note the low incidence of privacy complaints against media organisations. 


� 	London Artists Ltd v Littler [1969] 2 QB 375� TA \s "London Artists Ltd v Littler [1969] 2 QB 375" �, at 391 (italics added). Also see Allsopp v Incorporated Newsagencies Co (1975) 26 FLR 238� TA \l "Allsopp v Incorporated Newsagencies Co (1975) 26 FLR 238" \s "Allsopp v Incorporated Newsagencies Co (1975) 26 FLR 238" \c 1 �, at 244-5. For a more recent view on the attitude of the courts in England towards “public interest” see Gatley (2004), above fn 13, at 312: 


To a very large extent, whether an imputation relates to a matter of public interest or not is determined by value judgment, by the individual perception of the tribunal charged with the task of making the decision, and current mores and attitudes. The courts now treat many more matters as being of legitimate public concern or interest than would have been the case in the nineteenth century, a tendency accentuated by Article 10 of the European Convention on Human Rights.


� 	See, for example, Philadelphia Newspapers v Hepps 475 US 767, 12 Med L Rptr 1977 (1986)� TA \s "Philadelphia Newspapers v Hepps 475 US 767, 12 Med L Rptr 1977 (1986)" �, at 777. See also Dun & Bradstreet Inc v Greenmoss Builders Inc 472 US 749 (1985)� TA \s "Dun & Bradstreet Inc v Greenmoss Builders Inc 472 US 749 (1985)" �, at 758, where the US Supreme Court noted that it had long held that not all speech is of equal First Amendment importance, but that it is speech on matters of public concern that is at the heart of the First Amendment protection.


� 	Middleton and Lee (2007), above fn 111, at 147. 


� 	Bonnick v Morris & Others, Unreported, PC 30/2001, 17 June 2002� TA \l "Bonnick v Morris & Others, Unreported, PC 30/2001, 17 June 2002" \s "Bonnick v Morris & Others, Unreported, PC 30/2001, 17 June 2002" \c 1 �. 


� 	Reynolds v Times Newspapers Ltd & Ors [1999] 4 All ER 609� TA \s "Reynolds v Times Newspapers Ltd & Ors [1999] 4 All ER 609" �.


� 	This was Justice Tipping’s observation: see Tipping A (2002), above fn 155, at 7. 


� 	Tipping (2002), above fn 155, at 7 (italics added). See also the justification for caution expressed by Kirby J in Channel Seven Adelaide Pty Ltd v Mannock [2007] HCA Transcript 414 (7 August 2007), albeit in a slightly different context: 


[S]ometimes it has been known for media items to parade as being concerned with great issues of social importance, but the actuality of the item is focused, in the nature of media today, on an individual and a sort of infotainment approach. We have to keep our eye on the realities of the way the media operates today and fashioning requirements of pleading.


In Francome v Mirror Newspapers [1984] 2 All ER 408� TA \l "Francome v Mirror Newspapers [1984] 2 All ER 408" \s "Francome v Mirror Newspapers [1984] 2 All ER 408" \c 1 �, Donaldson MR, at 413, noted that the media “are peculiarly vulnerable to the error of confusing the public interest with their own interest.” 


See further the distinction drawn between matters that “the public takes great interest in”, on the one hand and, on the other hand, matters that “affect property of considerable value” and is of “public importance” going beyond the plaintiff and defendants and having “a very substantial character”: see Johansen v City Mutual Life Assurance Society Ltd (1905) 2 CLR 186� TA \l "Johansen v City Mutual Life Assurance Society Ltd (1905) 2 CLR 186" \s "Johansen v City Mutual Life Assurance Society Ltd (1905) 2 CLR 186" \c 1 �, Griffith CJ (delivering judgment of the Full Court), at 188.


� 	Australian Law Reform Commission (1995), Open Government: A Review of the Federal Freedom of Information Act 1982, Report No 77, Para 8.13. 


� 	ALRC Report No 77, above fn 183, Para 8.13.


� 	Reynolds v Times Newspapers Ltd & Ors [1999] 4 All ER 609� TA \s "Reynolds v Times Newspapers Ltd & Ors [1999] 4 All ER 609" �, at 640 (italics added).


� 	Reynolds v Times Newspapers & Ors [1999] 4 All ER 609, Lord Nicholls, at 617 (italics added). In the same passage Lord Nicholls cited Cox v Feeney (1863) 4 F & F 13, at 19, 176 ER 445, at 448, where Cockburn J approved an earlier statement by Lord Tenterden CJ that “a man has a right to publish, for the purpose of giving the public information, that which it is proper for the public to know” (italics added). See also McKinnon v Secretary, Department of Treasury (2005) 145 FCR 70� TA \l "McKinnon v Secretary, Department of Treasury (2005) 145 FCR 70" \s "McKinnon v Secretary, Department of Treasury (2005) 145 FCR 70" \c 1 �, Tamberlin J, at 75–76:


The public interest is not one homogenous undivided concept. It will often be multi-faceted and the decision-maker will have to consider and evaluate the relative weight of these facets before reaching a final conclusion as to where “the public interest” resides. This ultimate evaluation of the public interest will involve a determination of what are the relevant facts of the public interest that are competing and the comparative importance that ought to be given to them so that “the public interest” can be ascertained and served. In some circumstances, one or more considerations will be of such overriding significance that they will prevail over all others. In other circumstances, the competing considerations will be more finely balanced so that the outcome is not so clearly predictable.


See also McKinnon v Secretary, Department of Treasury (2006) 228 CLR 423� TA \s "McKinnon v Secretary, Department of Treasury (2006) 228 CLR 423" �, Hayne J, at 443: 


It may readily be accepted that most questions about what is in “the public interest” will require consideration of a number of competing arguments, or features or “facets” of, the public interest.


� 	For a more detailed discussion of the criteria of newsworthiness, see White S (2000), Reporting in Australia, 2nd Edn, MacMillan, Sth Yarra, Melbourne, at 11–21.


� 	Butler D (2005), “A Tort of Invasion of Privacy in Australia?” Vol 29 Melbourne University Law Review 339, at 380. Middleton and Lee (2007), above fn 111, at 223, state as follows in relation to the “public interest defence”:


Newsworthiness is a broad defence allowing the use of information of public interest in commercial contexts. Newsworthiness has been recognised in reports of commercially staged press conferences and in the photos on book covers. Newsworthy names and photos may also be used in incidental advertising for a publication or broadcast (italics added). 


The “public interest defence” has been cast in New Zealand, in terms of “legitimate public concern”: see Butler (2005, ibid) citing Hosking [2005] 1 NZLR 1� TA \l "Hosking [2005] 1 NZLR 1" \s "Hosking [2005] 1 NZLR 1" \c 1 �, Gault P and Blanchard J, at 32. 


� 	Butler (2005), above fn 188, at 380. 


� 	NSWLRC Report No 75, above fn 9, Para 4.15. 


� 	NSWLRC Report No 75, above fn 9, Para 4.22. The example given there was the defendant makes a statement that: “The plaintiff has written a bad play.” A further example might be, as often arises in “restaurant review” cases, where the defendant makes negative statements that turn entirely on the taste of the food served by the plaintiff: see Gacic v John Fairfax Publications Pty Ltd (2006) 66 NSWLR 675� TA \l "Gacic v John Fairfax Publications Pty Ltd (2006) 66 NSWLR 675" \s "Gacic v John Fairfax Publications Pty Ltd (2006) 66 NSWLR 675" \c 1 �; John Fairfax Publications Pty Ltd v Gacic (2007) 81 ALJR 1218� TA \l "John Fairfax Publications Pty Ltd v Gacic (2007) 81 ALJR 1218" \s "John Fairfax Publications Pty Ltd v Gacic (2007) 81 ALJR 1218" \c 1 �. 


A similar difficulty arose in Grobbelaar v Newsgroup Newspapers Ltd [2001] 2 All ER 437� TA \l "Grobbelaar v Newsgroup Newspapers Ltd [2001] 2 All ER 437" \s "Grobbelaar v Newsgroup Newspapers Ltd [2001] 2 All ER 437" \c 1 �. In that case England’s Sun newspaper had argued that it “is extremely difficult to prove that a professional sportsman has deliberately under-performed”: see Milo (2008), above fn 9, at 165.


� 	NSWLRC Report No 75, above fn 9, Para 4.22 (italics in original).


� 	475 US 767, 12 Med L Rptr 1977 (1986), Powell J, at 776.


� 	Philadelphia Newspapers v Hepps 475 US 767, 12 Med L Rptr 1977 (1986)� TA \l "Philadelphia Newspapers v Hepps 475 US 767, 12 Med L Rptr 1977 (1986)" \s "Philadelphia Newspapers v Hepps 475 US 767, 12 Med L Rptr 1977 (1986)" \c 1 �, Powell J, at 776. In that case, Powell J in fact said those cases “would” succeed.


� 	Milo (2008), above fn 9, at 167 (reference omitted).


� 	See also Milo (2008), above fn 9, at 167.


� 	In NSWLRC Report No 75, above fn 9, Para 4.22, the Commission recommended as follows where the words are incapable of being proved true or false:


In such cases, the Commission recommends that a plaintiff seeking damages who cannot prove the falsity of the pleaded imputation relied on should plead that it is not capable of being proved true or false. If the plaintiff succeeds in showing that the imputation is inherently not capable of being proved false, then comment will be available as an affirmative defence which the defendant may choose to establish (italics in original).


� 	Howden v “Truth” and “Sportsman” Ltd (1937) 58 CLR 416� TA \s "Howden v \"Truth\" and \"Sportsman\" Ltd (1937) 58 CLR 416" �, Evatt J, at 431 citing TA Street, Foundations of Legal Liability (1906), Vol 1, at 300. This point was made in Ch 1 heading 3. Put in another way the search for truth is a “central issue in defamation actions” in defamation: see heading 1 (Introduction) above. See further Gibbons (1996), above fn 3, at 614: 


[T]he underlying assumption, that reputation should be protected, is unfounded. What is required, instead, is a means of dealing with the important concern, indirectly associated with reputation, that individuals should not be judged by false information.


� 	See above fn 4. 


� 	Robertson and Nicol (2002), above fn 85, at 108-109.


� 	The West Australian (2006), Editorial, “Free speech still hobbled under uniform defamation law”, 23 January, at 16. See further Day M (2006), “Freedom of speech undefined”, The Australian, 12 April, at 12: 


Truth alone is now a defence and that is a step forward. But it is not as open and shut as that. Every story in this newspaper today consists of more than a single statement of fact. “Joe Bloggs is a crook” may stand up if he is one, but the story will most likely go on to say why, give examples of his crookedness and contain comments from others about his crooked behaviour. If some of the statements cannot be proved – and it is no easy thing to do – publishers need to rely on the defence of qualified privilege for the whole article; that is, that is, a statement may be false but should be published with protection from defamation because the information contained in the statement is of legal, moral or social importance…journalists need to reach the status of saints to satisfy the qualified privilege rules.


� 	See headings 3.4 and 3.5 above. 


� 	NSWLRC Report No 75, above fn 9, Para 1.24 (italics added).


� 	NSWLRC Report No 75, above fn 9, Para 4.15 (italics added). 


� 	See Pember (2003/2004), above fn 51, at 201:


Truth is still a defence in a libel action, but it has lost much of its importance in light of recent rulings that require most libel plaintiffs to carry the burden of proving a defamatory allegation to be false when the story focuses on a matter of public concern (italics added).


� 	Note, for instance, the view of the New South Wales Bar Association: see quotation accompanying fn 47 above. 


� 	Chesterman M (2000), above fn 53, at 167. For a further discussion of some of the problems involving the Sullivan rule, see Chesterman, at 159-191. 


� 	See Fernandez JM (2009), “An exploration of the meaning of truth in philosophy and law” (December 2009), Vol 11 University of Notre Dame Law Review 53. 


� 	Walker (May 1997), above fn 18, at 90. 


� 	See, for example, in Silkin v Beaverbrook Newspapers Ltd [1958] 1 WLR 743� TA \s "Silkin v Beaverbrook Newspapers Ltd [1958] 1 WLR 743" �, where Lord Diplock, at 745-746, noted that one element of the balance was the right to protect an “unsullied reputation if he deserves it”. 


� 	See, for instance, the view that the common law is averse to permitting a plaintiff to recover damages “for a character which he did not possess or deserve; and this the law will not permit”: Plato Films Ltd v Speidel [1961] AC 1090, at 1141-2. Note further the view that a reputation can be acquired “regardless of one’s morality or conduct justifying it”: see discussion in Walker S (1994), “Regulating the media: Reputation, truth and privacy”, Vol 19 Melbourne University Law Review 729, at 733 (reference omitted).


� 	See text accompanying fn 11 above. 


� 	See, for example, the opening statement in the Australian Press Council’s, Print Media Privacy Standards governing member media organisations. Retrieved 7 February 2008, from <http://www.presscouncil.org.au/pcsite/complaints/priv_stand.html>:


In gathering news, journalists should seek personal information only in the public interest.


It is suggested that although the Australian Press Council uses the term “public interest” in the foregoing statement, the term in fact means matters of “public concern” as the following Press Council commitment expressed in the preamble to its Statement of Principles shows. Retrieved 7 February 2008, from <http://www.presscouncil.org.au/pcsite/complaints/sop.html>:


Freedom of the press carries with it an equivalent responsibility to the public. Liberty does not mean licence. Thus, in dealing with complaints, the Council will give first and dominant consideration to what it perceives to be in the public interest.


While the code of ethics of the other peak journalism body, the Media, Entertainment and Arts Alliance, does not contain such an explicit profession of commitment to matters of public concern or public interest, it is suggested that their professional ethos in this regard is similar to that of the Australian Press Council.


� 	See above fn 4. 


� 	See above fn 5. 


� 	See above fn 6. 


� 	See the definition suggested below under heading 4.3 Model Provision (a) (iii). 


� 	See, for example, Gillooly’s observation concerning the “needs of society in the 21st century”: Gillooly M (2004), The Third Man: Reform of the Australasian Defamation Defences, Federation Press, Leichhardt, NSW, at 20. 


� 	See text accompanying fn 84 above. 


� 	See heading 1 (Introduction) above. 


� 	See heading 3.1 above. 


� 	See heading 3.3 above. 


� 	See heading 3.5 above. 


� 	For the latest substantial discussion on reform in this area in England see Milo (2008), above fn 9, especially Chapter 5. 


� 	See text accompanying above fn 191. 


� 	See above fn 6. 


� 	See NSWLRC Report No 75, above fn 9, Paras 4.23–4.26. There, the Commission leaves the option of raising the fair comment defence to the defendant: see Recommendation 9. The defence of honest opinion is set out in section 31 UDA.


� 	See heading 3.7 above. 


� 	The body of law in connection with sections 65A(1), (2) and (3) Trade Practices Act 1974 (Commonwealth) concerning “prescribed publication” and “prescribed information provider” may assist in this respect. See further Gillooly (1998), above fn 42, at 8; Bond v Barry [2007] FCA 1484; the discussion in the context of journalists’ “shield law”: Senate Legal and Constitutional Affairs Legislation Committee, Evidence Amendment (Journalists’ Privilege) Bill 2010; Evidence Amendment (Journalists’ Privilege) Bill 2010 (No 2), 18 November 2010, Canberra, L&C 3 – L&C 14; and Evidence Amendment (Journalists’ Privilege) Act 2011 section 126G which provides definitions of ‘journalist’ and ‘news medium’.


� 	Middleton and Lee (2007), above fn 111, at 119 (italics added); Soloski J (1985), “The Study and the Libel Plaintiff: Who Sues for Libel?”, 71 Iowa L Rev 217, at 218, notes that in one study negligence or malice was the central legal issue in nearly ninety per cent of libel cases against the media. 


� 	The terms “reckless disregard” and “fault” are closely linked. In New York Times v Sullivan 376 US 254 (1964)� TA \s "New York Times v Sullivan 376 US 254 (1964)" �, the US Supreme Court imposed on public figure plaintiffs the burden of proving knowledge of falsity and “reckless disregard of whether it was false or not” (at 280). Also note Middleton and Lee (2007), above fn 111, at 119 on the US position:


Public officials and public figures have the heavy burden of establishing that the media published defamation knowing that their story was false or recklessly disregarded the truth. 


� 	Lange v Atkinson [2000] 3 NZLR 385� TA \s "Lange v Atkinson [2000] 3 NZLR 385" � at Para 46, cited with approval in Amalgamated Television Services Pty Ltd v Marsden [2002] NSWCA 419� TA \s "Amalgamated Television Services Pty Ltd v Marsden [2002] NSWCA 419" �, Para 1244.


� 	Section 30(3).


� 	Reynolds v Times Newspapers Ltd & Ors [1999] 4 All ER 609� TA \s "Reynolds v Times Newspapers Ltd & Ors [1999] 4 All ER 609" �.


� 	Jameel & Anor v Wall Street Journal Europe [2006] 4 All ER 1279� TA \s "Jameel & Anor v Wall Street Journal Europe [2006] 4 All ER 1279" �. 


� 	See, for instance, Lord Hoffmann’s discussion under the heading “Responsible journalism”, Jameel & Anor v Wall Street Journal Europe [2006] 4 All ER 1279� TA \s "Jameel & Anor v Wall Street Journal Europe [2006] 4 All ER 1279" �, at 1297–1298. The guideposts for determining “responsible” journalism are drawn from a variety of quarters, and notably from: (a) Lord Nicholls’ “well-known list of ten matters”, set out in the Reynolds case, which may be taken into account (see Jameel, Lord Hoffmann, at 1297); (b) Lord Nicholls’ view in Bonnick v Morris [2003] 1 AC 300, at 309, that responsible journalism is the point at which a fair balance is held between freedom of expression on matters of public concern and the reputations of individuals (see Jameel, Lord Hoffmann, at 1297); and (c) the relevant standards of conduct “must be applied in a practical and flexible manner. It must have regard to practical realities” (see Jameel, Lord Hoffmann, at 1297). 


� 	See fns 239 and 240 below. 


� 	For a detailed discussion of the factors that may be taken into account in considering journalistic fault in the United States see Middleton and Lee (2007), above fn 111, at 142-146; Holsinger and Dilts (1997), above fn 104, at 177-193; Pember (2003/2004), above fn 51, at 181-194. 


The factors that are commonly considered in determining questions of fault include: negligence or failure to exercise reasonable care such as by relying on an untrustworthy source, not reading or misreading pertinent documents, failure to check with an obvious source, careless editing or news handling, knowledge of falsity, reckless disregard for the truth; whether time was of the essence for the media, the interest that was being promoted by the publication, the extent of damage to reputation if the statement was false. Some of the landmark cases in this area were St Amant v Thompson 390 US 727, 88 S Ct 1323, 20 L Ed 2d 262, 1 Med L Rptr 1586 (1968)� TA \l "St Amant v Thompson 390 US 727, 88 S Ct 1323, 20 L Ed 2d 262, 1 Med L Rptr 1586 (1968)" \s "St Amant v Thompson 390 US 727, 88 S Ct 1323, 20 L Ed 2d 262, 1 Med L Rptr 1586 (1968)" \c 1 �; Herbert v Lando 441 US 153, 99 S Ct 1635, 60 L Ed 2d 115, 4 Med L Rptr 2575 (1979)� TA \l "Herbert v Lando 441 US 153, 99 S Ct 1635, 60 L Ed 2d 115, 4 Med L Rptr 2575 (1979)" \s "Herbert v Lando 441 US 153, 99 S Ct 1635, 60 L Ed 2d 115, 4 Med L Rptr 2575 (1979)" \c 1 �; Bose Corp v Consumers Union 446 US 485, 104 S Ct 1949, 80 L Ed 2d 502, 10 Med L Rptr 1625 (1984)� TA \l "Bose Corp v Consumers Union 446 US 485, 104 S Ct 1949, 80 L Ed 2d 502, 10 Med L Rptr 1625 (1984)" \s "Bose Corp v Consumers Union 446 US 485, 104 S Ct 1949, 80 L Ed 2d 502, 10 Med L Rptr 1625 (1984)" \c 1 �; Anderson v Liberty Lobby 477 US 242, 106 S Ct 2505, 91 L Ed 2d 202, 12 Med L Rptr 2297 (1986)� TA \l "Anderson v Liberty Lobby 477 US 242, 106 S Ct 2505, 91 L Ed 2d 202, 12 Med L Rptr 2297 (1986)" \s "Anderson v Liberty Lobby 477 US 242, 106 S Ct 2505, 91 L Ed 2d 202, 12 Med L Rptr 2297 (1986)" \c 1 �; and Masson v New Yorker Magazine, Inc 501 US 496, 111 S Ct 2419, 115 L Ed 2d 447, 18 Med L Rptr 2241 (1991)� TA \l "Masson v New Yorker Magazine, Inc 501 US 496, 111 S Ct 2419, 115 L Ed 2d 447, 18 Med L Rptr 2241 (1991)" \s "Masson v New Yorker Magazine, Inc 501 US 496, 111 S Ct 2419, 115 L Ed 2d 447, 18 Med L Rptr 2241 (1991)" \c 1 �. 


� 	In Jameel & Anor v Wall Street Journal Europe [2006] 4 All ER 1279� TA \s "Jameel & Anor v Wall Street Journal Europe [2006] 4 All ER 1279" �, the plaintiffs were found by the jury to have been defamed by the publication, which said the plaintiffs’ bank accounts were being monitored by authorities in a bid to prevent them from being used to funnel funds to terrorist organizations.  The case is noted for its loosening of the test for “responsible journalism” set earlier in Reynolds v Times Newspapers Ltd & Ors [1999] 4 All ER 609� TA \s "Reynolds v Times Newspapers Ltd & Ors [1999] 4 All ER 609" �, at 626, where Lord Nicholls listed certain matters which might be taken into account in deciding whether the test of responsible journalism was satisfied. 


See Lord Nicholls’ list of factors that may be taken into account (below fn 248) and the view that these factors should be applied in a “flexible” manner: see above fn 236. 


For a view welcoming the “responsible journalism” position taken in Jameel see Vassall-Adams G (2006), “A resounding victory for newspapers”, Times Online, 11 October. Retrieved 17 January 2007, from <� HYPERLINK "http://www.timesonline.co.uk/article/0,,28009-2398961,00.html" ��http://www.timesonline.co.uk/article/0,,28009-2398961,00.html�> and Butterworth S (2006), “Star-spangled judgment”, MediaGuardian, 11 October. Retrieved 15 February 2008, from <http://www.guardian.co.uk/media/2006/oct/11/pressandpublishing.comment> 


� 	In Cusson v Quan [2007] ONCA 771� TA \l "Cusson v Quan [2007] ONCA 771" \s "Cusson v Quan [2007] ONCA 771" \c 1 �, Sharpe JA (Weiler and Blair JJA agreeing), Para 124, held, after reviewing the authorities in overseas jurisdictions, “that the appropriate way for this court to reconcile the authorities is to adopt a public interest defence for responsible journalism.” In that case, the defendant newspaper alleged that the plaintiff Canadian police constable, who was portrayed as a hero for his rescue efforts after the September 11, 2001 attack on the World Trade Centre, had misrepresented himself to New York police, that he might have compromised rescue operations, that he had been asked to leave Ground Zero by New York police, and that he faced disciplinary charges for his conduct. 


The media greeted the decision in Cusson v Quan as a “significant shift away from the traditional common law”: see CanWest News Service (2007), “Court gives journalists new defence in libel trials”, 14 November. Retrieved 16 February 2008, from <http://www.canada.com/topics/news/national/story.html?id=8b65cca4-7aac-4551-8de6-b84e2c5d0291&k=60086>


The Canadian Newspaper Association (2007), “Ontario Court of Appeal recognises a ‘public interest responsible journalism’ defence in libel actions in Ontario”, Media Release, 15 November, at 2, said:


For many major media [outlets], the decision merely brings the law into line with what the media already seek to do.


� 	Section 30(3).


� 	Note that the Australian Press Council has clearly acknowledged the need to harness responsibility to freedom (see above fn 213). 


	See also Australian Press Council (2001), “Submission of the Australian Press Council to the NSW Attorney-General on possible reforms to the NSW defamation laws”, 10 October. Retrieved 13 February 2008, from <� HYPERLINK "http://www.presscouncil.org.au/pcsite/fop/fop_subs/def2001.html#defences" ��http://www.presscouncil.org.au/pcsite/fop/fop_subs/def2001.html#defences�> where the Council proposed in Submission Item 8(2):


It should be a defence that the defendant was not negligent in publishing the matter. This should be so if the defendant took reasonable steps to ensure the accuracy of the matter as set out in Paragraph 4 above (Paragraph 4 identifies a range of situations similar to those identified by Lord Nicholls in Reynolds v Times Newspapers Ltd & Ors [1999] 4 All ER 609� TA \s "Reynolds v Times Newspapers Ltd & Ors [1999] 4 All ER 609" �). 


In the same submission, albeit in respect of the qualified privilege defence, the Council expressed support for several practical indicia of responsible journalism, including as to whether the media report is fair and accurate; whether the maker of the statement can be presumed to have particular knowledge; whether the report is accompanied by the defamed party’s response; the source’s integrity; and the lack of ostensible bias: see Recommendations 4(3) and 4(4). 


See further section 134, Civil Law (Wrongs) Act 2002 (ACT) and the discussion on this in Gillooly (2004), above fn 218, at 219-220.


� 	See Gillooly (2004), above fn 218, at 220 (reference omitted). Note also, more recent empirical evidence that even “up market” newspapers rely too heavily on press releases. Nick Davies, author of a text that has caused a stir in journalism circles, states that he engaged specialist researchers from the University of Cardiff in Wales, to analyse more than 2,000 home news stories, stories about the UK that had been produced by the best newspapers in the country see The Media Report (2008), ABC Radio National, “Journalists and their information”, 21 February. Retrieved 23 February 2008, from <http://www.abc.net.au/rn/mediareport/stories/2008/2166826.htm>: 


And one of the things I asked them to do was to find out where the raw material in these stories had come from. And basically, the bottom line was that 80 per cent of these stories, 80 per cent, were composed wholly, mainly or partially of second-hand material, great chunks of which came from the public relations industry. So if we run that stuff straight into our newspapers, what we’re doing is no longer telling people the truth as we see it, but we’re serving the political or commercial interests of these PR outlets. It’s scary.


In the book (Davies N (2008), Flat Earth News, Chatto & Windus, London), the author makes the following observation, at 73: 


Working in a news factory, without the time to check, without the change to go out and make contacts and find leads, reporters are reduced to churnalism, to the passive processing of material which overwhelmingly tends to be supplied for them by outsiders, particularly wire agencies and PR. In these circumstances, the news factory will produce an effective and reliable product for its readers and viewers and listeners only if those outside supplies are delivering an effective and reliable account of the world. Are they?


For more recent Australian perspectives on this subject see: Jackson S (2008), “PR handouts make the news”, The Australian (Media), 5 June, at 33, where the writer refers to Australian studies that show a similar trend; and the findings from a joint crikey.com and Australian Centre for Independent Journalism investigation: see “Over half your news is spin”, 15 March 2010 <http://www.crikey.com.au/2010/03/15/over-half-your-news-is-spin/>


� 	Jameel & Anor v Wall Street Journal Europe [2006] 4 All ER 1279� TA \s "Jameel & Anor v Wall Street Journal Europe [2006] 4 All ER 1279" �, Lord Hoffmann, at 1297.


� 	Australian Press Council adjudications on complaints received are available at <http://www.presscouncil.org.au/pcsite/adj.html>


� 	For example, the Authority, regularly publishes its findings on “investigations” into broadcast (radio and television) activity: see <http://www.acma.gov.au/WEB/STANDARD/pc=PC_300384>


� 	See, for instance, the reservations expressed in Reynolds v Times Newspapers Ltd & Ors [1999] 4 All ER 609� TA \s "Reynolds v Times Newspapers Ltd & Ors [1999] 4 All ER 609" �, at 623, where Lord Nicholls observed that “the sad reality is that the overall handling of these matters by the national press, with its own commercial interests to serve, does not always command general confidence.”


� 	A useful indicator can be found in Lord Nicholls’ non-exhaustive list of ten factors in Reynolds v Times Newspapers Ltd & Ors [1999] 4 All ER 609� TA \s "Reynolds v Times Newspapers Ltd & Ors [1999] 4 All ER 609" �, at 626: (1) the seriousness of the allegation; (2) the nature of the information, and the extent to which the subject matter is a matter of public concern; (3) the source of the information; (4) the steps taken to verify the information; (5) the status of the information; (6) the urgency of the matter; (7) whether comment was sought from the claimant; (8) whether the article contained the gist of the claimant’s side of the story; (9) the tone of the article; and (10) the circumstances of the publication, including the timing. 


� 	Jameel & Anor v Wall Street Journal Europe [2006] 4 All ER 1279� TA \s "Jameel & Anor v Wall Street Journal Europe [2006] 4 All ER 1279" �, Lord Hoffmann, at 1297.


� 	Jameel & Anor v Wall Street Journal Europe [2006] 4 All ER 1279� TA \s "Jameel & Anor v Wall Street Journal Europe [2006] 4 All ER 1279" �, Lord Hoffmann, at 1297. See also Lord Bingham’s view in the same case, at 1291:


Weight should ordinarily be given to the professional judgment of an editor or journalist in the absence of some indication that it was made in a casual, cavalier, slipshod or careless manner…[C]onsideration should be given to the thrust of the article which the publisher has published. If the thrust of the article is true, and the public interest condition is satisfied, the inclusion of an inaccurate fact may not have the same appearance of irresponsibility as it might if the whole thrust of the article is untrue.


These views were cited with approval by a unanimous Court of Appeal in Cusson v Quan [2007] ONCA 771� TA \s "Cusson v Quan [2007] ONCA 771" �, Sharpe JA (Weiler and Blair JJA agreeing), Para 98.


� 	See heading 5.1 Recommendation (b) below. 


� 	See, for example, McHale v Watson (1964) 111 CLR 384� TA \l "McHale v Watson (1964) 111 CLR 384" \s "McHale v Watson (1964) 111 CLR 384" \c 1 �. In that case Windeyer J held at first instance in the High Court that in a case of trespass to the person it is for the defendant “to prove an absence of intent and negligence on his part” (at 388).


� 	See text accompanying fn 230 above. 


� 	Many of the criteria listed here are drawn from Lord Nicholls’ list in Reynolds v Times Newspapers Ltd & Ors [1999] 4 All ER 609� TA \s "Reynolds v Times Newspapers Ltd & Ors [1999] 4 All ER 609" �: see above fn 248; from the Australian Press Council’s submission in 2001 to the NSW Attorney-General: see above fn 242; and the UDA qualified privilege defence in section 30(3). 


� 	A distinction may be made between information drawn from a government press release, or the report of a public company chairman or the speech of a university vice-chancellor, on the one hand, and on the other, information drawn from the statement of a political opponent, or a business competitor or a disgruntled ex-employee: see Reynolds v Times Newspapers Ltd & Ors [1999] 4 All ER 609� TA \s "Reynolds v Times Newspapers Ltd & Ors [1999] 4 All ER 609" �, Lord Nicholls, at 632.


� 	Malice in the present sense is equivalent to that which applies at common law, that is, the publication though truly expressed was distorted by malice or it was the product of a judgment warped by malice: see George (2006), above fn 25, at 346 (reference omitted). Malice may be established by proof that the defendant had improper motives or did not have an honest belief in the truth of the defamatory matter: Gatley (2004), above fn 13, Chapter 16 generally.


� 	It remains to be seen, however, whether the courts will consider the provision of an opportunity to comment prior to publication adequate in all cases. The offering of such an opportunity by itself is likely to be inadequate if the party’s response is itself the object of distortion. Furthermore, it is not unknown for some news sources to “boycott” media outlets they consider routinely hostile to them thereby causing them to refuse to deal with that outlet because they “are at war”: see The Media Report (2008), ABC Radio National, “Troubles in the West”, 28 February. Retrieved 13 March 2008, from <� HYPERLINK "http://www.abc.net.au/rn/mediareport/stories/2008/2172534.htm" ��http://www.abc.net.au/rn/mediareport/stories/2008/2172534.htm�>


See also the observation in Morfesse L (2008), “Journo lecturers teach the arts of hypocrisy and waffle”, The West Australian, 21 February, at 2, where the writer notes that the WA Attorney-General, Hon Jim McGinty “doesn’t talk to us.” Mr McGinty and the newspaper have a well-known history of difficult relations: see, for instance, Banks A (2008), “McGinty black-bans The West’s reporters”, The West Australian, 15 February, at 1. 


� 	For instance, Lord Nicholl’s list in Reynolds v Times Newspapers Ltd & Ors [1999] 4 All ER 609� TA \s "Reynolds v Times Newspapers Ltd & Ors [1999] 4 All ER 609" �, at 626, only had ten factors: see fn 248 above. 


� 	For instance, see clause (vi). Such a provision is justified on the basis that often mechanisms ostensibly aimed at facilitating the flow of information perform less than ideally or are invoked by the authorities to unreasonably obstruct information flow. For a detailed catalogue of such limitations see generally Moss I (2007), Report of the Independent Audit into the State of Free Speech in Australia, 31 October, report commissioned by the “Australia’s Right to Know” group, comprising major Australian news organizations.


� 	For a useful summary of statistics showing the poor rate of success suffered by defendants relying on the “responsible publication” defence, see Milo (2008), above fn 9, at 174–175.


� 	See Milo (2008), above fn 9, at 174. 


� 	See text accompanying fn 249 above citing Jameel & Anor v Wall Street Journal Europe [2006] 4 All ER 1279� TA \s "Jameel & Anor v Wall Street Journal Europe [2006] 4 All ER 1279" �, Lord Hoffmann, at 1297. 


� 	This caution is sounded on the basis of evidence that the factors listed can serve as an effective brake on speech. Accommodating a defence of “reasonable publication” where a publisher is uncertain of proving the truth of a defamatory statement has been noted to be a formidable one. Until recently, the English experience indicated that the responsible publication defence was applied strictly, so that it failed in the majority of cases: see Milo (2008), above fn 9, at 174–175:


It appears logical that the argument from the undesirable chilling effect of the presumption is no longer as potent as it was prior to the development of the responsible publication defence. However, it is submitted that the doctrine is illusory…The question now is whether the defendant would escape liability on the basis of the responsible publication defence. This, however, depends upon a number of variables, including how generously the defence is applied by the courts…(ibid, at 174).


The more recent decision in Jameel & Anor v Wall Street Journal Europe [2006] 4 All ER 1279� TA \s "Jameel & Anor v Wall Street Journal Europe [2006] 4 All ER 1279" � holds promise for media defendants with its view that the reasonable publication factors should be generously applied. However, that approach remains “in its infancy”: see Milo (2008), above fn 9, at 176. Milo also notes, at 183:


There is some empirical evidence to suggest that the chilling effect has not been significantly reduced – indeed, the parameters of the developing defence are unclear and it is arguable that its effect is to compound the chilling effect on freedom of expression.


� 	In Campbell v MGN Limited [2004] 2 All ER 995� TA \s "Campbell v MGN Limited [2004] 2 All ER 995" �, Lord Hoffmann, at 1012-1013, noted: “The practical exigencies of journalism demand that some latitude must be given.” See also Reynolds v Times Newspapers Ltd & Ors [1999] 4 All ER 609� TA \s "Reynolds v Times Newspapers Ltd & Ors [1999] 4 All ER 609" �, Lord Steyn, at 635: “[I]t will always be necessary to take into account the dynamics of the role of the press…”


� 	In Amalgamated Television Services Pty Ltd v Marsden [2002] NSWCA 419� TA \s "Amalgamated Television Services Pty Ltd v Marsden [2002] NSWCA 419" �, the Full Court noted at Para 1244 that it “is settled that careless journalism, exuberant reporting or mere failure to inquire is not prima facie proof of reckless disregard” (authorities omitted). 


� 	On this point see the Australian Press Council recommendation – Item 3.3 in Australian Press Council (2000), “Submission of the Australian Press Council to the NSW Attorney-General on possible reforms to the NSW defamation laws” (3 November). Retrieved 13 February 2008, from <http://www.presscouncil.org.au/pcsite/fop/fop_subs/nswdef.html>:


The defence of no negligence must also not impinge on the defences that are otherwise available to a publisher. A failure to make out the defence should not mean that other defences are not available. In particular, the defence of taking reasonable steps to ensure the accuracy of the publication should not limit a publisher's ability to argue that it acted reasonably and that what it published was true and/or in the public interest. Nor should a failure to establish the defence be read as an establishment of the reverse - that the paper or its employees have been negligent.


See also the powerful statement by Lord Nicholls in Reynolds v Times Newspapers Ltd & Ors [1999] 4 All ER 609� TA \s "Reynolds v Times Newspapers Ltd & Ors [1999] 4 All ER 609" �, at 626, where his Lordship noted:


[I]t should always be remembered that journalists act without the benefit of the clear light of hindsight. Matters which are obvious in retrospect may have been far from clear in the heat of the moment. Above all, the court should have particular regard to the importance of freedom of expression. The press discharges vital functions as a bloodhound as well as a watchdog. The court should be slow to conclude that a publication was not in the public interest and, therefore, the public had no right to know, especially when the information is in the field of political discussion. Any lingering doubts should be resolved in favour of publication (italics added).


� 	Snedden v Nationwide News [2009] NSWSC 1446.


� 	Snedden v Nationwide News [2009] NSWSC 1446, Para 5.


� 	Snedden v Nationwide News [2009] NSWSC 1446, Para 155.
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� 	Trad v Harbour Radio Pty Ltd [2009] NSWSC 750, Para 2.


� 	Trad v Harbour Radio Pty Ltd [2009] NSWSC 750, Para 100.


� 	Trad v Harbour Radio Pty Ltd [2009] NSWSC 750, Para 104.


� 	Trad v Harbour Radio Pty Ltd [2009] NSWSC 750, Para 110.


� 	Trad v Harbour Radio Pty Ltd [2009] NSWSC 750, Para 155.


� 	Sheehan P (2009), “Ideological passion sells us short”, Sydney Morning Herald, 10 August <http://www.smh.com.au/opinion/ideological-passion-sells-us-short-20090809-ee65.html>
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