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AUSTRALIA’S RIGHT TO KNOW letterhead
REVIEW OF DEFAMATION ACT 2005
EXECUTIVE SUMMARY

FRAMEWORK FOR THE REVIEW 
Uniform Defamation law reform which culminated in the NSW  Defamation Act 2005 (the NSW Act) and other State and Territory Acts (the Uniform Acts) was long overdue and has been in many respects successful.   
ARTK acknowledges the significant features and achievements of the Uniform Acts.  Of greatest note are:

· speedy non-litigious dispute resolution achieved by a suite of provisions most notably, the offer of amends procedure and requiring plaintiffs to articulate their claim at an early stage;

· the adoption by all jurisdictions of truth alone as a defence; 

· greater public discourse on corporations by removing the right of corporations to sue;
· retention of jury trials recognising the importance of community standards and involvement in defamation proceedings; and

· the statutory cap on damages which has facilitated early resolution of matters; 

Our view is that a revisiting of all the issues previously canvassed by many diverse parties is not needed in this review, but rather it should be used as a means of ensuring defamation law continues to uphold:
· the balance between individuals' rights to reputation and freedom of speech and expression;

· the guiding principles that led to the implementation of the Uniform Acts agreed by SCAG;

· the need to ensure defamation law meets ongoing technological changes. 
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Accordingly, reform now should focus on areas in which:

· policy objectives have not been achieved;

· judicial interpretation has been inconsistent with the legislature’s intent; and 

· community expectations have changed in light of rapid technological change.
STATUTORY CAP ON DAMAGES

Recently, an artifice has been constructed to overcome the policy objectives to cap damages and prevent multiplicity of actions.

 An unintended result of the wording of section 23 of the NSW Act is that it allows plaintiffs to avoid the operation of the cap on damages for non-economic loss by enabling them to commence separate proceedings against related defendants with respect to the same or like matter. 

ARTK submits that section 23 should be amended to ensure that plaintiffs are prevented from enlarging their damages awards by arbitrary means.

To continue this artifice will not only increase damages, it increases all the costs associated with defamation actions including an unnecessary drain on judicial resources.

DEFENCE: CONTEXTUAL TRUTH 

Since the introduction of the NSW Act, judicial interpretation of the sections relating to contextual truth has seen the defence considerably diminished. 

ARTK urges amendment of section 26 of the NSW Act to give effect to the true intention of the legislature to provide the defence of contextual truth, enabling matters to be determined on their merits.

An unintended result of the rewording of this defence is that it deprives defendants of their previously held right to 'plead back' as contextual imputations any imputations already selected by the plaintiff upon which he or she sued.

This possible consequence was considered at the time of drafting, but it was thought the intention was sufficiently clear.  This has proved not to be the case.  
DEFENCE: QUALIFIED PRIVILEGE

During consultation prior to introduction of the Uniform Acts, the media argued that the qualified privilege defence needed to be amended.  This continues to be the case today given technological developments which are changing the way information is published and given the decision of the majority of the High court in Aktas v Westpac Banking Corporation Limited 
[.  Amendment is now even more imperative.
The statutory qualified privilege defence in section 30 of the NSW Act needs to be amended and the common law qualified privilege defence needs to be corrected by legislation.  

Namely:
· The section 30 defence which is subject to a requirement of "reasonableness" has been interpreted in a way that requires journalists to meet unrealistic standards rather than community standards.  The partial adoption of the “Reynolds test”
 in section 30 has not lead to the intended change of judicial approach and the defence is almost entirely ineffective.  The wording of the defence should be changed to exactly reflect UK case law, and should be coupled with a strong statement of legislative intent in the explanatory memorandum that the intention is to adopt the Reynolds test;
· the common law defence has been very significantly weakened by the decision of the majority of the High Court in Aktas v Westpac Banking Corporation Limited
, which found that an error as to the existence of an occasion of privilege can deprive a person of the defence.  A new statutory qualified privilege should be legislated to rectify this problem.
DEFENCE: COMMENT

ARTK is concerned the comment defence is too technical and does not reflect the manner in which members of the community express their opinions especially on blogs, forums and opinion sites.

Recent technological developments and the ongoing resort of the Courts to technicality have shown a need to make this defence more robust and relevant to community expectations.
Judicial interpretation of the defence at common law and the statute to date has and will continue to diminish this defence, which is of particular concern given the ability of people to share their opinions with improving technology.

ARTK suggests that a defence along the lines of that described by the High Court as comment based on public interest would be more appropriate.  The intention would to provide a defence of comment for people who express their views on matters of public interest.  A non exclusive list of matters of public interest could be included.  This could be achieved by adopting the pre Uniform Acts approach in the Queensland code together with more explicit drafting guiding judicial interpretation.
DEFENCE: FAIR REPORT

The policy underpinning this defence is to encourage media reports of Court proceedings, to ensure the community is aware of its workings. 
The defence should facilitate timely publication of reduction of the salient points of a case and the reasons for a judge’s decision rather than replicating the more dense form of legal linguistics. 
Regrettably that is not the reality as it is clear that the Judiciary consider any omission in a report is a sufficient grounds for the defence to be dismissed.  This is unsatisfactory. 

The defence should be amended:

· to ensure unduly technical application of the defence is avoided;

· to be extended to all modern public forums, including press conferences;

· to allow the media to remedy defects in the report through timely corrections;

· to clarify that the media must always be given timely access to documents and other information which is necessary to assist understanding and communicating what occurs in proceedings; and 
· to remove the current limitation in relation to reporting the proceedings of trade and sport associations and learned bodies.  
SINGLE PUBLICATION RULE

The current common law position that there is a separate cause of action for each communication to each reader or viewer, and that the applicable law for each is that of the place of the reader or viewer, is problematic for publishers.  A publisher must take into account the law of each place in which one or more people are likely to read or view material when assessing the legal risk involved in publication, and when tailoring the material to minimise the risk.  In addition, this rule means that the limitation period runs afresh each time a new person receives defamatory material.  This is particularly problematic in an internet context, where it arguably makes the limitation period meaningless. 
The Uniform Acts have improved the problem in relation to publication within Australia, but do not deal with choice of law in relation to publication outside Australia.  
To address the additional complexity, risk and legal burden and to give the limitation period proper effect, ARTK is of the view that: 
· we should adopt of a single publication rule in Australia; and
· the Australian choice of law rule should be clarified in relation to material produced in Australia which is received by people outside Australia (such as through the internet).  

WHO SHOULD BE ENTITLED TO SUE?
The removal of the right of action for corporations has been successful and enlivened public examination of the affairs of corporations without any measurable detrimental effect on those entities.  

But ARTK believes artificial legal entities should not have a right of action in defamation law.  This is especially applicable to universities (and other educational institutions), sporting bodies (which are now significant economic entities), charities and trade and industry organisations whose activities are rightfully the subject of intense public interest.  
This anomaly should be removed.  

In addition, all corporations should be treated equally.  Section 9 of the Uniform Acts allows "excluded corporations" to bring actions for defamation.  This includes small companies.    The media opposed that position prior to 2005 and continues to do so.
INTRODUCTION

Australia’s Right to Know (ARTK) welcomes the opportunity to make a submission regarding the NSWDefamation Act 2005 (the NSW Act).  
ARTK is a coalition of 12 media organisations formed in 2007 to examine the effect of legislation on the media’s capacity to keep the public informed of matters of public interest. 

We note the NSW Act is based on model uniform provisions agreed to by the Standing Committee of Attorney’s General (SCAG) and legislated by all States and Territories (the Uniform Acts).  Therefore our comments in relation to the NSW Act equally apply to all the Uniform Acts. 

Whilst there are aspects of the Uniform Acts with which we and others did not and continue not to agree on, it is timely to recall that they represent a compromise in order to achieve the objective of uniformity.

We appreciate the spirit in which the views of the media were previously received by the various Attorneys and the SCAG officers and look forward to a similar co-operative approach in this review.

The Uniform Acts came into operation after extensive consultation and consideration of the policy objectives.  They represented a necessary reform of the law of defamation taking into account technological challenges, quick and effective dispute resolution and the fundamental place of freedom of speech and expression in Australia. 

While the Uniform Acts together with the supporting inter-governmental agreement provided an enduring framework for improvements to the law of defamation, the passage of time since 2005 has exposed technical or textual amendments that are needed to the legislation.  

Our view is that while a revisiting of all the issues previously canvassed by many diverse parties is not needed this review should be used as a means of ensuring defamation law continues to uphold:

· the balance between individuals' rights to reputation and freedom of speech and expression;

· the guiding principles that led to the implementation of the Uniform Acts agreed by SCAG;

· the need to ensure defamation law meets ongoing technological changes. 

Accordingly, reform now should focus on areas in which: 
· policy objectives have not been achieved;

· Judicial interpretation has been inconsistent with the Legislature’s intent; and 

· community expectations have changed in light of rapid technological change.
ACHIEVEMENTS OF THE UNIFORM ACTS
Although the Uniform Acts did not adopt all the proposals put by the media at the time, they did provide a regime which has proved effective in many respects.

ARTK acknowledges and strongly supports some of the significant features and achievements of the Uniform Acts.
Speedy non litigious dispute resolution 

The Uniform Acts have provided a regime for speedy and non litigious dispute resolution.
Central to achieving that objective has been Part 3 of the Uniform Acts and the suite of sections
 which ensure an emphasis is placed on resolution rather than financial reward. 

The procedures in the Uniform Acts requiring the prospective plaintiff to articulate their claim at an early stage and section 20 have led to identifying error at an early stage and more timely corrections and apologies. 

As a result media organisations have resolved a majority of complaints received by them by use of the offer of amends procedure.  While other aspects of the Uniform Acts are important, this part of the regime has proved effective in keeping disputes out the Courts.

There has been a significant rise in the use of pre- action mediation and other mechanisms to resolve complaints.  Many actions commenced are also settled in a short period after proceedings are commenced.

ARTK supports the retention of these mechanisms (especially the offer of amends procedure) as they are fundamental to achieving the policy objective of speedy non-litigious dispute resolution. However, some of the suite of sections has been subject to abuse, manipulation and judicial interpretation which have diluted the policy objective. These are discussed below in detail.  They should be amended to give effect to the agreed policy setting. 
There is, however, one issue concerning the offer of amends procedure which, in ARTK’s view, should be amended.  The current section 18(1)(b) contains a potential ambiguity as to whether a publisher must be ready, willing and able to carry out the terms of an offer of amends at all times up until the trial.  Particularly bearing in mind the fact that a publisher’s costs position would have changed dramatically between the making of the offer and trial, it is to be hoped that section 18(1)(b) would not be interpreted as imposing such a requirement.  However, any ambiguity which exists could be removed simply by the deletion of the words “at any time before the trial” at the start of s18(1)(b).  Any offer which was not capable of acceptance before trial would presumably not be a reasonable offer, so that amendment of s18(1)(b) would not result in any detriment to a plaintiff’s position, and a potential ambiguity would be removed.
Truth as a defence 

The inclusion of the defence of truth alone has provided a consistency to the law and remains a significant improvement on the different laws that existed prior to the Uniform Acts.  This was the pre-existing position in common law jurisdictions and reflects hundreds of years of judicial wisdom to the effect that people should not in general be prohibited from telling the truth.  This argument is now even more compelling in a time at which many people share information about themselves and people they know through the internet, including on social networking sites.  The law of confidence, and a variety of statutory restrictions, prohibit publication in circumstances in which there is a strong public interest weighing against disclosure.  Each of these laws is directed at the relevant public interest. [ Defamation law is not, in any event, an appropriate vehicle for privacy protection.]
Greater Public discourse on Corporations

The removal of the right of action for corporations has been successful and enlivened public examination of the affairs of corporations without any measurable detrimental effect on those entities.  

Individuals associated with Corporations have continued to pursue their rights and obtained timely corrections where error has occurred.  

However, it is anomalous that universities (and other educational institutions) sporting bodies, (which are now significant economic entities),charities and trade and industry organisations whose activities are rightfully the subject of intense public interest are not excluded and have sued during the operation of the Act.
Small businesses should also be excluded.  This is discussed further below
Jury Trial 
The legislature's retention of jury trials in 2005 was recognition of the importance of community standards and involvement in defamation proceedings. Since then, technological advances have made juries involvement even more compelling with citizenry in Australia and across the world, demonstrating they are vitally interested in being involved in such processes and are equipped to do so. 

The policy advantages of jury trials were extensively considered previously and there has been no change in these circumstances.  A jury trial is a powerful incentive to ensuring community touchstones are applied often leading to early resolution of matters. 

ARTK strongly supports the retention of jury trials. 

However, the judiciary have determined that "they" retain the right to determine certain defences, such as qualified privilege, notwithstanding s22(2). This should be rectified as suggested below. 

Statutory cap on damages 

The Uniform Acts introduced a rational relationship to the harm done by publication and to other forms of injury by virtue of s.34 and by the imposition of a cap on damages, with the opportunity to recover any special damage if established.  

This section has assisted early resolution of matters in a number of ways, including providing a scale in which expectation may be assessed and making potential litigants focus on alternate methods of correction.  It was designed to remove the lottery effect of unlimited damages and to restore a proper focus on the harm done, away from the Court process.

But regrettably, devices have been used by plaintiffs to circumvent the statutory cap, undermining the policy objective and returning defamation to its old status of a lottery. 

This was not the legislative intent and should be reversed.  This is discussed below.  

THE WAY FORWARD 

In undertaking this review there are a number of matters we consider the legislature must continue to uphold.

Namely:

· the balance between individuals' rights to reputation and freedom of speech and expression;

· the guiding principles that led to the implementation of the Uniform Acts agreed by SCAG; and
· the need to ensure defamation law meets ongoing technological changes. 

Balance between reputation and freedom of speech 

Defamation law strives to balance individuals' rights to reputation and freedom of speech and expression.  In our view that should be remembered before embarking on any review which disturbs the delicate balance of the ecosystem which has been established by the Uniform Acts.

The desirability of free speech is such that there must be a real and strong need if it is to be restricted.  This does not derogate from the need for a framework that protects an individual's rights.  We seek an equitable result between these interests.

In our view, reform should start with a consideration of the following principles:

· freedom of opinion and expression is an inalienable right which is in the interests of the community;

· in a truly democratic society open debate, discussion, criticism and dissent are central to the process of generation of informed and considered choices;

· access to information, our sense of community and the exercise of the above rights is global and should be given greater recognition; and

· the legitimate interests of individuals should be clearly identified and a balance with community concerns should be found.

It has long been accepted in broad terms, that the role of defamation law has regard to the above matters which are usually more conventionally expressed as striking a balance between protection of reputation and freedom of speech.

Regrettably the 'balance' metaphor has encouraged a view that these rights are mutually exclusive, with the outcome in policy formulation that one is preferred over the other.  This undesirably leads to outcomes that do not give sufficient weight to both rights.  

The internet and other modern modes of communication have enabled Australians to disseminate their personal views (by 'weblog' or otherwise) or collect information nationally and globally.  Accordingly, the law of defamation needs to be more appropriately adapted to this development and promote continued access to, and the provision of, information and expression of opinion.  It should also be appropriately adapted to the manner in which the individual now interacts with modern institutions.  

McHugh J in Stephens v Western Australian Newspapers
 noted the quality of life and freedom of the individual is highly dependant on the activities of institutions:

“In the last decade of the twentieth century, the quality of life and the freedom of the ordinary individual in Australia are highly dependent on the exercise of functions and powers vested in public representatives and officials by a vast legal and bureaucratic apparatus funded by public moneys.  How, when, why and where those functions and powers are or are not exercised are matters that are of real and legitimate interest to every member of the community.  Information concerning the exercise of those functions and powers is of vital concern to the community.  So is the performance of the public representatives and officials who are invested with them.  It follows in my opinion that the general public has a legitimate interest in receiving information concerning matters relevant to the exercise of public functions and powers vested in public representatives and officials.  Moreover a narrow view should not be taken of the matters about which the general public has an interest in receiving information.  With the increasing integration of the social, economic and political life of Australia, it is difficult to contend that the exercise or failure to exercise public functions or powers at any particular level of government or administration, or in any part of the country, is not of relevant interest to the public of Australia generally.”

In this context, ARTK believes there needs to be a shift of the balance to promote the public's interest in access to information.

Guiding principles 

The following list, which is not exhaustive, outlines the key principles in the reform process and which were agreed by the media organisations during the creation of the uniform law and remain relevant to the current process: 

· all Australian jurisdictions should have uniform defamation laws which appropriately balance the competing interests in securing the free flow of ideas through the dissemination of information and debate and protecting personal reputation;

· the emphasis of defamation law should provide for the timely vindication of reputation;

· defamation law should provide a process to encourage early and voluntary settlement of disputes;

· defamation actions should be commenced within one year from the publication of the defamatory matter; 

· the publication, not the individual imputations, should be the cause of action;

· the determination of whether or not a matter is defamatory should remain within the common law and not be codified; 

· defamation actions should be limited to living persons;

· corporations should not be able to sue;

· juries should determine if a publication is defamatory and if any defences apply to a defamatory publication;

· truth alone should be a defence to defamation;

· the law of defamation should reflect the right of every Australian to engage in the honest expression of their opinions and beliefs.  The defence of fair comment should therefore exist where an opinion is based on fact and honestly held;

· there should be consideration of providing an additional defence to defamation proceedings to recognise that there is a public benefit in discussion of matters which are of genuine public concern and the persons related to those matters; and

· general damages for non-economic loss should be no greater than general damages available in personal injury actions and be determined by judges.
Ongoing Technological Changes 

It is self-evident that national, State and Territory borders have become irrelevant to publishers in all forms of media and to members of the public who access and use media in an increasing diverse way.
Two areas in particular, need to be considered to extend adequate protection to that usage and to ensure the law is consistent with accepted practice in the community.  They are the defences of comment and qualified privilege.  The law of defamation must be relevant to ordinary Australians.   

The aim remains to make the law more accessible, its administration more certain to and promote free speech within a modern society.  The law should reflect today's community, its values and modes of communication.  

The High Court ruling in the Gutnick case has ensured that overseas publishers on the Internet will also be exposed to Australia's defamation laws. American Internet publishers who operate in a system that places a premium on free speech will have to comply with Australian law. 

The way that defamation laws operate and are enforced also create a disincentive for US media companies and publishers to invest in Australia. To invest in Australia makes them vulnerable to Australian law and other jurisdictions that don't have the same strict regime. This is because we favour the enforcement of foreign defamation judgements, in contrast to the US where Courts have declined to enforce foreign defamation judgements on a First Amendment basis.

In considering reform to defamation laws these changes need to be taken into account so that any Uniform laws are contemporary and represent good law.

SPECIFIC ISSUES

INTRODUCTION 

ARTK will not repeat the submissions made previously by the media.  However, on all of the aspects of the Uniform Acts and the law of defamation, if it is intended that the policy framework is to be revisited in any substantial manner, it would like the opportunity to make further representations.

We set out below suggested areas in which either in operation or drafting the NSW Act can be improved or has failed to meet the objectives of the legislature. 
In the executive summary, ARTK has provided an overview of its submission.  Each area represents the distillation of complex issues of law and policy which are not fully articulated in this submission.  They follow the legal and policy objectives and the guiding principles.  They have been formulated to operate in relation to any publisher or individual, group or media organisation.

However, ARTK notes that, in relation to the Uniform Acts and the balance struck by them, the plaintiff retains the following practical advantages:

· damage is presumed; an individual need not prove loss or even the extent of their reputation;

· an individual, once they have discharged proof of the basic elements of the action, publication, meaning and identification, bears no further burden of proof except in limited circumstances (ie malice); and

· an individual does not and need not prove the falsity of the matter.  

In contrast a defendant usually has limited recourse to material relating to the issue of falsity or truth and has limited procedural rights to such information.  

These procedural advantages have a real and significant impact on the conduct of defamation proceedings and how defendants conduct themselves prior to publication.

It was in this policy and legal environment many of the policy decisions were made and counterbalanced by affording defences which were presumed to allow a flow of information to the public.

Two of those significant counterbalances have been placed under severe attack to the extent they are not operating as intended.  They are contextual truth and the suite of sections relating to actions and damages.  They require urgent attention. 

STATUTORY CAP ON DAMAGES
Recently, an artifice has been constructed to overcome the policy objectives to cap damages and prevent multiplicity of actions.

An unintended result of the wording of section 23 of the NSW Act is that it allows plaintiffs to avoid the operation of the cap on damages for non-economic loss by enabling them to commence separate proceedings against related defendants with respect to the same or like matter. 

Scant regard is being had to the fact the scheme of the Uniform Acts was to limit the previous windfall nature of damages (see s38(c)).

ARTK submits that section 23 should be amended to ensure that plaintiffs are prevented from enlarging their damages awards by arbitrary means.

To continue this artifice will not only increase damages, it increases all the costs associated with defamation actions including judicial resources.   The role of defamation law should be to rehabilitate reputation rather than being an exercise in apportionment of damages or allowing windfall damages by a multiple only determined by the number of publications.  This would create an inequity for defendants and between plaintiffs.  The appropriate mechanisms for achieving this are through publication of corrections, apologies or replies not through multiple actions for damages.

Section 23 of the Act provides:
"23 Leave required for further proceedings in relation to publication of same defamatory matter 

If a person has brought defamation proceedings for damages (whether in this jurisdiction or elsewhere) against any person in relation to the publication of any matter, the person cannot bring further defamation proceedings for damages against the same defendant in relation to the same or any other publication of the same or like matter, except with the leave of the Court in which the further proceedings are to be brought."
Section 35 of the Defamation Act 2005 (NSW) provides:

"35 Damages for non-economic loss limited 
(1) Unless the Court orders otherwise under subsection (2), the maximum amount of damages for non-economic loss that may be awarded in defamation proceedings is $250,000 or any other amount adjusted in accordance with this section from time to time (the "maximum damages amount") that is applicable at the time damages are awarded.

(2) A Court may order a defendant in defamation proceedings to pay damages for non-economic loss that exceed the maximum damages amount applicable at the time the order is made if, and only if, the Court is satisfied that the circumstances of the publication of the defamatory matter to which the proceedings relate are such as to warrant an award of aggravated damages."
The operation of these provisions with respect to multiple causes of action was dealt with by Chief Justice McLellan in Davis v Nationwide News Pty Ltd
.   His Honour stated:

"The plaintiff has been successful in relation to the causes of action arising from the two separate publications. Accordingly, in the plaintiff’s submission, the statutory “cap” provided by s 35(1), now adjusted to $280,500, is applicable to each cause of action making a combined “cap” of $561,000. I do not believe this to be the correct understanding of the provisions.

Section 22(4) of the Act provides that proceedings for defamation may relate to more than one cause of action. Section 23 has the purpose of generally confining the plaintiff to a single “defamation proceeding” and provides that a plaintiff may only bring further defamation proceedings against the same defendant “in relation to the same or any other publication of the same or like matter”, with the leave of the Court. Both ss 34 and 35 refer to “the damages to be awarded in (any) defamation proceedings.” In my opinion the consequence must be that the monetary maximum limits the damages which can be awarded in the proceedings, even if those proceedings involve multiple causes of action.

Accordingly, the maximum sum of damages which may be awarded in the present proceedings is that provided by s35(1), as adjusted."
Following the result in Davis v Nationwide News, plaintiffs in a number of cases have sought to commence separate proceedings as a mechanism designed to circumvent the cap on damages imposed under section 35 of the NSW Act and other Uniform Act equivalents.  The Davis v Nationwide decision itself has been the subject of "doubt" in the jurisdiction.

In Buckley v The Herald & Weekly Times Pty Ltd
 , the applicant successfully challenged an order for the consolidation of two separate defamation proceedings brought by them against the respondents. 

The right of the applicant to bring the second proceeding without obtaining leave under section 23 of the Defamation Act 2005 (VIC) had been previously upheld on the basis that the article that was the subject of the second proceeding had a substantially different subject matter and focus to the articles that were the subject of the first proceeding. 

The following comments were made by Appeal Judge Nettle about the effect of sections 23 and 35 of the Defamation Act 2005 (VIC) when deciding the consolidation issue: 

"If I am correct about the way in which ss 23 and 35 are intended to operate, under the substantive law which now governs the rights and obligations of parties in respect of defamation publications the applicant had a substantive right to seek to recover up to $500,000 in damages, and the respondent had a substantive correlative contingent liability in the same amount. In those circumstances, to make a mere procedural consolidation order which halved the potential value of the applicant’s substantive rights and halved the respondent’s correlative substantive contingent liabilities worked a radical re-ordering of the parties’ substantive rights and obligations, with the risk of substantial prejudice to the applicant. And, if I am right about that, it would follow that the judge’s error was also productive of substantial injustice."

In Fierravanti-Wells v Nationwide News Pty Ltd
, the plaintiff had commenced separate proceedings against two related defendants, Nationwide News Pty Ltd and News Digital Media Pty Ltd, with respect to substantially similar subject matter. 

The first proceedings concerned the print version of an article published by Nationwide, while the second proceedings concerned the online version of the same article published by News Digital, which incorporated within it comments from bloggers. 

While these defendants were related entities, they could not be considered the "same defendant" for the purpose of section 23 of the NSW Act with the result that no leave was required to commence the second proceedings.

Justice Nicholas held that an order for consolidation was not warranted either in light of the effect of section 35 of the NSW Act , as considered in Davis and Buckley. His Honour stated: 

"I recognise, as rightly pointed out by counsel for the defendants, there are significant differences in the proceedings presently before me and in those before the Court in Buckley. In particular, as described in par 7 thereof, the separate proceedings were in significant ways different in that the second proceeding was not like any of the articles the subject of the first proceeding but rather had a significantly different subject matter and focus. However, in my opinion, the fact that there were substantial similarities between the proceedings is not determinative of the matter but remains an important factor to be taken into account. In the result the Court is required to exercise its discretion with regard to the dictates of justice. I have in mind the provisions of s 56, 57 and 58 Civil Procedure Act 2005.

In my opinion as a matter of discretion the interests of justice favour the proposal that an order be made that the proceedings be tried at the same time to the end that the application of s 35 of the Defamation Act 2005 will apply if the occasion for an assessment of damages arises in each set of proceeding."

ARTK believes that the current state of affairs is highly undesirable and exposes defendants to considerable injustice. 

ARTK endorses the comments of Justice Kaye in Buckley with respect to the injustice such practice works on defendants. His Honour stated:

"As I have already concluded, apart from the potential effect of s 35 of the Defamation Act, this is a case in which an order for consolidation ought to be made in the interests of avoiding a multiplicity of actions, and in the interests of the efficiency of the litigation. In those circumstances, if I were to decline the application for consolidation of the two proceedings, the defendants would sustain the unfair prejudice of being deprived of the potential benefit, which they might otherwise have derived from the application of s 35 of the Defamation Act."

The current wording of section 23 of the NSW Act is open to abuse by plaintiffs in defamation proceedings and should be amended in order to protect the purpose of the cap on damages imposed under section 35.

DEFENCE: CONTEXTUAL TRUTH
Since the introduction of the NSW Act judicial interpretation of the sections relating to contextual truth has seen the defence considerably diminished. 

ARTK urges amendment of section 26 of the NSW Act to give effect to the true intention of the legislature to provide the defence of contextual truth, enabling matters to be determined on their merits.

An unintended result of the rewording of this defence is that it deprives defendants of their previously held right to 'plead back' as contextual imputations any imputations already selected by the plaintiff upon which he or she sued.

This possible consequence was considered at the time of drafting, but it was thought the intention was sufficiently clear.  This has proved not to be the case.  Fortunately the review process built into the Act was intended for such situations.

The defence of contextual truth was previously provided under section 16 of the Defamation Act 1974 (NSW). It said:

“16 Truth: contextual imputations
(1) Where an imputation complained of is made by the publication of any report, article, letter, note, picture, oral utterance or other thing and another imputation is made by the same publication, the latter imputation is, for the purposes of this section, contextual to the imputation complained of.

(2) It is a defence to any imputation complained of that:

(a) the imputation relates to a matter of public interest or is published under qualified privilege,

(b) one or more imputations contextual to the imputation complained of:

(i) relate to a matter of public interest or are published under qualified privilege, and

(ii) are matters of substantial truth, and

(c) by reason that those contextual imputations are matters of substantial truth, the imputation complained of does not further injure the reputation of the plaintiff.”

The defence of contextual truth is now included in the NSW Act under section 26. The current section provides:

“26 Defence of contextual truth
It is a defence to the publication of defamatory matter if the defendant proves that:

(a) the matter carried, in addition to the defamatory imputations of which the plaintiff complains, one or more other imputations (contextual imputations) that are substantially true, and

(b) the defamatory imputations do not further harm the reputation of the plaintiff because of the substantial truth of the contextual imputations.”

In Kermode v Fairfax Media Publications Pty Ltd
 , Justice Simpson held that a proper construction of section 26 of the NSW Act  did not permit a defendant to 'plead back' as contextual imputations any imputations already selected by the plaintiff upon which he or she sued.

Her Honour made that decision on the basis that:

"Section 16 required focus upon each imputation pleaded by the plaintiff, compared with “another” (that is, any other) imputation made by the same publication. There is nothing in s 16 that precludes “another imputation” being another imputation pleaded by the plaintiff ... By contrast with s 16, the words “in addition to the defamatory imputations of which the plaintiff complains” in s 26 cannot be contorted to include imputations pleaded by the plaintiff."
Justice Simpson came to that conclusion with some considerable reluctance, accepting that the language of the section plainly did not give effect to the legislative intention. Her Honour was acutely conscious of the canons of construction that required the taking of a purposive approach, but concluded that the words of the statute did not permit the construction for which the defendants in that case contended.

ARTK endorses the following comments made by Justice Simpson in Kermode with respect to her decision:

"I wish to make it perfectly clear – in case I have not already – that I regard this as a most regrettable result. It does not reflect what I apprehend the legislature to have intended to do. In my opinion the legislature intended to re-enact (with appropriate modifications to reflect alterations in the defence of truth, but not otherwise) the effect of s 16. I am satisfied that s 26 was reworded as it was through inadvertence; that the drafters did not have in mind depriving the defendants of the right they had previously had to bring before the jury all true defamatory imputations (whether initially pleaded by the plaintiff or the defendant) and to measure them against all unproven defamatory imputations. And I am satisfied that the result can work injustice to defendants." (our emphasis)

It is clear from the extrinsic materials available that, despite its altered wording, section 26 was not intended to effect any substantive change in the operation of the defence of contextual truth in New South Wales.

In his Second Reading Speech introducing the NSW Act, Attorney-General, Bob Debus said:

“Clause 26 provides for a defence of contextual truth. There is already a defence of contextual truth under the existing New South Wales Act. The purpose of the defence is basically to prevent plaintiffs from taking relatively minor imputations out of their context within a substantially true publication.”

The following also appeared in the Explanatory Note that accompanied the presentation of the Bill:

“Clause 26 provides for a defence of contextual truth. The defence deals with the case where there are a number of defamatory imputations carried by a matter but the plaintiff has chosen to proceed with one or more but not all of them. In that circumstance, the defendant may have a defence of contextual truth if the defendant proves:

‘[The explanatory memorandum then set out s 26(a) and 26(b)]’

There is a defence of contextual truth under the existing law of New South Wales … The defence of contextual truth created by the proposed Act, unlike the general law, will apply even if the contextual imputations are separate and distinct from the defamatory imputations of which the plaintiff complains.”
These materials suggest that the intention of the New South Wales legislature was simply to re-enact section 16 of the Defamation Act 1974 (NSW), with appropriate modifications to reflect the changes concerning the defence of truth.

The decision in Kermode has significantly diminished the value of the defence of contextual truth. 

It has removed a defence designed to provide a substantial balance to defamation actions.  It has removed the right of defendants in defamation proceedings to plead back the plaintiff's imputations so that the 'balancing act' as to the effect of all true and false imputations could be done properly, and not subject to artificial and arbitrary constraint imposed by an artful repleader.

A further consequence is that plaintiffs may now be able to deprive defendants of a contextual truth defence entirely by simply adopting the contextual imputations pleaded by the defendant as imputations of which they complain.

This scenario has already arisen in two cases since the decision in Kermode and conflicting case law emanates from the New South Wales District Court in respect of a plaintiff's entitlement to 'plead back' the defendants' contextual truth imputations.
In Creighton v Nationwide News Pty Ltd (No. 2)
 the plaintiff brought an application to amend their statement of claim to plead back the defendants' contextual imputations. 

In light of the decision in Kermode, the defendants submitted that the application to amend should be struck out as an abuse of process or pursuant to sections 56-62 of the Civil Procedure Act 2005 (NSW).

Judge Gibson granted the plaintiff leave to amend their statement of claim. Her Honour rejected the defendants' submission of abuse of process, stating that a conflict of judicial opinion over statutory interpretation was not a sufficiently exceptional circumstance as to warrant striking out the plaintiff's application.

In refusing to strike out the application to amend on the basis of sections 56-62 of the Civil Procedure Act 2005 (NSW), Judge Gibson stated that the Civil Procedure Act 2005 (NSW) contains no provision to assist a party who has lost a defence by reason of judicial re-interpretation of law or by statutory amendment.

In Ahmed v Nationwide News Pty Limited
, the plaintiff likewise sought leave to amend their statement of claim in order to add to the imputations already pleaded by them those imputations pleaded by the defendant for the purposes of its contextual truth defence. 

The defendant resisted the plaintiff's application, submitting that to allow such leave following the decision in Kermode would be contrary to the dictates of justice and that the Court should therefore decline to exercise its discretion to permit the amendment. 

Judge Bozic accepted this submission by the defendant and exercised his discretion under section 64(2) of the Civil Procedure Act 2005 (NSW) to refuse to allow the plaintiff to amend their pleadings.

In particular, his Honour found that the dictates of justice would be offended because to allow such leave would, in light of Kermode, have the effect of depriving the defendant of a "potentially significant defence", being the contextual truth defence in section 26 of the NSW Act.

ARTK believes that the current state of affairs is highly undesirable and exposes defendants to considerable injustice. 

The defence of contextual truth is a valuable and important balance in defamation proceedings which focuses on the substance of an article rather than on the pleaders art. 

ARTK strongly urges the New South Wales legislature to take the necessary steps to ensure that it remains wholly available to defendants in all defamation proceedings so they are determined on their true merits.

DEFENCE: QUALIFIED PRIVILEGE
The object of qualified privilege is to protect inaccurate communications made honestly and with the best of intentions in circumstances in which the person who made it had a legal, moral or social duty to make it, and made it only to one or more people with a legitimate interest in receiving it. 
It is a defence which applies when people get it wrong (or at least cannot prove truth) in circumstances that it is better that they speak out and get it wrong, than say nothing at all. 

It is a flexible defence, which the courts have repeatedly acknowledged can and should shift to reflect changing circumstances so as to maintain a proper balance between the public interest in freely communicating information in certain circumstances, and the public interest in protection of individuals' reputations.  Put another way, the defence is intended to protect communications made in good faith in circumstances in which the common convenience and welfare of society benefits from providing such protection – even to communications which convey defamatory imputations which cannot be proved true or otherwise defended.
The requirements of the statutory qualified privilege defence have been interpreted such that they are so onerous that the defence can seldom, if ever, be relied on with confidence.  

Unfortunately, Australian law has not kept pace with changing circumstances. 

Rapid technological developments have meant there have been key changes in the way in which people communicate which need to be accommodated by this defence.  In particular, ordinary people can make and respond to publications rapidly on the internet.  

In Western democracies, the public, including people who publish on the internet, expect that they can and should publish information in which there is a strong public interest so long as they do so honestly and with the best of intentions.   There is also a public expectation that the media will inform them of matters of public importance promptly even if the facts are unfolding.  

During consultation prior to introduction of the Uniform Acts, the media argued that the qualified privilege defence needed to be amended.  This continues to be the case today and since the decision of the majority of the High court in Aktas v Westpac Banking Corporation Limited
, amendment is even more imperative.
The statutory qualified privilege defence in section 30 of the NSW Act needs to be amended and the common law qualified privilege defence needs to be corrected by legislation.  

Namely 

· the section 30 defence which is subject to a requirement of "reasonableness" has been interpreted in a way that requires journalists to meet unrealistic standards rather than community standards.  The partial adoption of the “Reynolds test”
 in Section 30 has not lead to the intended change of judicial approach and the defence is almost entirely ineffective;

· the common law defence has been very significantly weakened by the decision of the majority of the High Court in Aktas v Westpac Banking Corporation Limited, which found that an error as to the existence of an occasion of privilege can deprive a person of the defence.  

Statutory Qualified Privilege: “reasonableness” 

ARTK is of the view that the concept of reasonableness should be abandoned from the statutory defence of qualified privilege, given the defence was originally intended to permit honest and well intentioned speech, but has been applied so that only judge defined “reasonable speech” is permitted.
Australian law is out of step with other key jurisdictions, and particularly the US and UK.  
The US and the UK, have developed this area of the law so as to protect honest and well intentioned speech in appropriate circumstances involving matters in which there is a public interest in frank communication which requires the application of the defence.  The Australian legislature sought to embrace the UK approach in the Uniform Acts by including factors taken from UK case law in the test for "reasonableness" test for statutory qualified privilege.  This has not been effective as Australian courts have not followed the UK case law.

ARTK submits that the wording of the defence should be changed to exactly reflect UK case law, and should be coupled with a strong statement of legislative intent in the explanatory memorandum that the intention is to adopt the UK Reynolds test.
In addition, it should be made clear that the jury is to determine whether that test has been satisfied.

Alternatively the Acts should be amended to make any question of reasonableness one for the jury.  This may have been the intention in section 22 of the NSW Act but the issue requires clarification in view of case law to the contrary (see [citation for Davis] at per Justice McClelland).

This can be done by the inclusion of the following in each section where it is an issue to be determined: 

"The question of whether the conduct of the defendant was reasonable is a question for the jury."

The Acts currently contain a qualified privilege defence similar to the defence that was in place in New South Wales prior to 2005.

This defence provides that a Court may take into account a list of considerations and “such other matters as the court thinks fit” in determining whether conduct is reasonable.  The matters listed mostly but not completely echo the test for qualified privilege established in the United Kingdom in Reynolds.
The intention of incorporating the Reynolds test in part, was to encourage Australian Courts to follow in the footsteps of their UK counterparts when it comes to establishing this defence.  

In Reynolds, the UK House of Lords expanded upon and improved the Australian Lange defence.  They held that: 

The elasticity of the common law principle enables interference with freedom of speech to be confined to what is necessary in the circumstances of the case. This elasticity enables the court to give appropriate weight, in today's conditions, to the importance of freedom of expression by the media on all matters of public concern. 

This approach has been followed in later UK cases including Benwick v Morris
, in which the Privy Council said that: 

Stated shortly, the Reynolds privilege is concerned to provide a proper degree of protection for responsible journalism when reporting matters of public concern. Responsible journalism is the point at which a fair balance is held between freedom of expression on matters of public concern and the reputations of individuals. ….(it)must be applied in a practical and flexible manner. The court must have regard to practical realities. Their Lordships consider it would be to introduce unnecessary and undesirable legalism and rigidity if this objective standard, of responsible journalism, had to be applied in all cases exclusively by reference to the “single meaning” of the words. Rather, a journalist should not be penalised for making a wrong decision on a question of meaning on which different people might reasonably take different views.
Prior to the amendment, the courts had interpreted the “reasonableness” requirement as being quite onerous such that the media was only very rarely able to establish the defence.  So much so that Mr Henric Nicholas Q.C. (as he then was), now the defamation list judge in NSW, described the effect of reasonableness on s22 NSW Defamation Act as such that the section is now "a dead letter."
Unfortunately, Australian courts have taken an overly restrictive view of what is "reasonable" both in relation to the common law Lange defence and in relation to statutory qualified privilege defences.
This has caused these defences to be ineffective as means of facilitating prompt and frank communication to the public.  It has put Australian media and members of the public who publish material about matters of public concern at much greater risk than their US and UK counterparts, and has made Australia less attractive as a home for content businesses.

Instead of following the modern approach of the UK courts and its case law, as was intended by the legislature, Courts have imposed a standard of perfection which is almost impossible to attain for professional journalists, let alone members of the public.   Unrealistic and highly technical requirements for the purpose of meeting "reasonableness" tests have been imposed.
In doing so, they have made the statutory defence as weak as its NSW Act predecessor. 

In particular, in John Fairfax Publications Pty Ltd v Zunter
, the Court of Appeal found that the new provision is “not inconsistent with” a key portion of the judgment of Hunt AJA in Morgan v Fairfax & Sons Ltd (No 2
). The Morgan v Fairfax judgment sets a high bar for the “reasonableness” requirement and has been relied upon in a large number of media defendant cases to find that the old statutory qualified defence is not available on the basis that the publisher has not acted reasonably.  It is the key cause of the NSW defence becoming a "dead letter", and imposes a number of technical requirements as a gloss on the "reasonableness" test.  
This should contrasted with the UK approach. in Jameel's case
 where Lord Hoffman said:

In Reynolds, Lord Nicholls gave his well-known non-exhaustive list of ten matters which should in suitable cases be taken into account.  They are not tests which the publication has to pass. In the hands of a judge hostile to the spirit of Reynolds, they can become ten hurdles at any of which the defence may fail. That is how Eady J treated them.  The defence, he said, can be sustained only after “the closest and most rigorous scrutiny” by the application of what he called “Lord Nicholls’ ten tests”. But that, in my opinion, is not what Lord Nicholls meant.

The same approach of setting the bar too high has been implemented in relation to the reasonableness requirement in the Lange defence.  For example, in one case a jury found on the facts the publisher acted reasonably and yet all the judges involved in the case to date rejected that finding as untenable. 
   Cases in which reasonableness has been established are extremely rare.
For the statutory qualified privilege defence to usefully serve the purpose for which it exists in the legislation, it needs to be available in appropriate circumstances and publishers need to be able to rely on it with confidence.  At the moment, given judicial interpretation of the “reasonableness” requirement, that is simply not the case.  The defence needs to be reformulated to address this issue.
Common law qualified privilege

ARTK submits that a statutory amendment needs to be made to the core common law qualified privilege defence to make it clear that an error as to the occasion of privilege does not defeat that defence.  

To address the problems caused by the majority decision in Aktas¸ a new qualified privilege defence should be put in place in the following terms: 

(1) A qualified privilege defence is available in relation to any communication made in circumstances where the person who made it honestly believed that: 

(A) he or she or it had a legal, moral or social duty or interest to make it; and

(B) the person who received it had a corresponding interest or duty to receive it.

(2) a defence under sub-section (1) is defeated if, and only if, it is established that publication of the defamatory matter was actuated by malice. 

The Aktas problem

The core qualified privilege defence is very important to the day to day operation of business, government and to the lives of members of the community.   It protects inaccurate and important communications made on a confidential basis in a large variety of situations, and prevents such situations becoming the subject of litigation.  Examples include appraisal of employees, employment references, and communications with professionals such as doctors on a confidential basis to get advice. 

The majority High Court decision in Aktas  has undermined that defence. 

In that case, a majority comprised of French CJ, Gummow and Hayne JJ (Heydon and Kiefel J dissenting) held that there was not a sufficient reciprocity of interest between the bank and 30 payees of cheques to give rise to an occasion of qualified privilege. In contrast the Court of Appeal had held that it was an occasion of qualified privilege on the basis that:

“Although the drawer's reputation may suffer, in most cases of error this will be transitory.…there are good reasons why the communication contemplated by the Cheques Act should be protected.” (per McClelland CJ).

The Aktas decision goes against the grain of common law qualified privilege defence cases, and has the capacity to cause a flood of claims in relation to communications which people had previously considered were protected by qualified privilege. 

This was recognised by the minority in Aktas.  Heydon J and Kiefel J each pointed out in separate reasons that there are many cases in which qualified privilege has been found to be available where a mistake has been made as to whether or not a communication was necessary.

Heydon J pointed out that there are “unquestionably instances where the law recognises the existence of a privileged occasion notwithstanding the defendant's mistaken view of the circumstances”, including in relation to allegations of misconduct against public officials and reporting of drunkenness on a ship, as well as the example of the reporting of a crime to officers of the law. 
The effect of the majority decision in this case is to cause uncertainty as to the availability of privilege in a wide variety of situations in which it is of the utmost public importance that people speak with candour even when mistaken.  

COMMENT

ARTK is concerned the comment defence is too technical and does not reflect the manner in which members of the community express their opinions especially on blogs, forums and opinion sites.

Recent technological developments and the ongoing resort of the Courts to technicality have shown a need to make this defence more robust and relevant to community expectations, in particular having regard to use of the internet and social networking sites.

ARTK has very real concerns that judicial interpretation of the defence at common law and the statute to date has and will continue to diminish this defence particularly given the ability of people to share their opinions with improving technology.

We suggest that a defence described by the High Court as comment based on public interest would be more appropriate.    A non exclusive list of matters of public interest could be included.  This could be achieved by adopting the pre Uniform Acts approach in the Queensland code together with more explicit drafting guiding judicial interpretation.  

At common law, "fair comment" does not mean a "balanced" comment or a "reasonable" comment and in this context the term "fair" is misleading.  If an author makes the comment honestly and is not motivated by malice the comment will be regarded as "fair", however unreasonable or prejudiced it is.

The judgement of the High Court of Australia in the recent Channel Seven Adelaide v Manock
 demonstrates the technicality of the defence and how what was intended to be permissive defence has been contracted.  As one commentator has noted of the High Court's decision: 

"In particular, freedom of speech has taken a battering decision, which deals with the defence of comment in defamation cases. Contrary to longstanding authority, the majority reasoning suggests that for any published comment to be defensible it must be "reasonable". The right of the crank or ratbag to rail in favour of unpopular causes has been severely curtailed, if not abolished."

The culture of the Courts towards free speech being no more than reasonable speech is disturbing and does not reflect community expectations.  The difficulty lies in the fact, often the expression of opinion by a lay person is expressed in terms that when dissected and analysed in proceedings applying all due technicality are found by the Court to be statements of fact rather than comments or are not based on properly articulated Uniform Acts. This remains a reflection of the fact the law of defamation is an arcane art in which form (and technicality) is preferred over substance.

Honest expressions of opinion should be protected so long as the "facts" on which the comment is based are specified clearly enough (and not necessarily in that publication but are accessible) so that consumer can make up their own minds as to whether they agree with the comment or not.  While it is open to debate whether the High Court was importing the concept of reasonableness rather than just referring to the need to identify facts truly stated that support the comment, it remains this is not the manner in which discourse is now conducted. 
The Channel Seven case highlights the difficulties in availing yourself of the defence as it related to a promotion for a program. Such publications are by their nature incomplete and all the facts on which any comment is based will not be included requiring the viewer to wait the program itself (which they could do to determine if they agree with the comment).  

They are in that respect very similar to "tweets" (text based post which are constrained to 140 characters) which often do not contain all the facts and are referential in the sense they rely on matters being discussed in the community or a group or the subject of previous tweets in the twitter chain.  

Seven asserted the common law defence of comment could be relied on notwithstanding that the facts on which the comment was based were not set out in the publication.  

Seven pointed to the dissent of McHugh J in Pervan v North Queensland Newspapers where he held the defence of comment could be available: 

“even though [a] publication does not state or indicate the facts which form the basis of the comment. As long as the subject matter of the comment is identified…”

His Honour stated this principle should not be confined to reviews of plays and sporting spectacles.  It has been long accepted that where facts are notorious they need not be stated in the publication and the Court in Manock accepted that proposition but no more than that.  The High Court made it clear to go further was a step too far and if it did so that would make fair comment into a defence not based on facts but on matters of public interest.

This approach if adopted has the potential to be completely out of step with the way comments are in fact conveyed between members of the community. 

Commentators of all persuasions, media, blogs, internet forums, community reviewers of products, etc should not have to resort to repetition of facts or expensive and time consuming legal advice (this decision would seem to require) before expressing an opinion.  The high degree of technicality surrounding this defence needs to be addressed. 

Mr Justice Rares has stated:

"In this day and age the Mass Media introduce in an instant a whole subject for public scrutiny and discussion.  To require citizens of a democracy somehow to check whether the underlying facts put forward in the media were correct before they could comment, in the true sense of the word, would imperil an essential factor of modern life.  .. .
"

In the above article Mr Rares (as he then was) focussed upon the fact that the imputations were the cause of action under the previous NSW law.  The fact is, however, that the defence under the Uniform Acts poses many of the same problems.  It is still necessary to prove the material for comment to be true or privileged, and reliance upon media reports is not sufficient.  This is particularly problematic in a time when people wish to, and often do, comment on news and other items on the internet.


The cultural problems are further highlighted by the approach of Courts to section 31 in the few cases that have applied and in particular in cases where there have been attempts to strike the defence out. 

Two recent cases demonstrate some of the problems encountered. Fraser v Holmes
  concluded that while the statements were about the appellant’s personal feelings, they nonetheless constituted statements of fact and an ordinary reasonable reader would find them to be statements of fact.  That is not a conclusion that is without some considerable doubt particularly in the lay persons mind.  The Herald & Weekly times Pty Ltd and Another v Buckley
 is an example where the difficulties of pleading comment run into technical arguments.  In that case many of the pleaded defences of comment were struck out because they were "statements of fact" and one originally disallowed was reinstated.  However the discussion in the case of one of the matters is illustrative of the difficulties faced in this area:

"The one exception mentioned concerned imputation pleaded in para 6(a)(6) of the statement of claim 24 which, as pleaded, was alleged to derive from a section of the first article which stated that:

The father of two is viewed by those who have had professional dealings with him as having a violent temper, acting like a commercial thug, and “a man with eight different personalities”.

[18] Counsel for the applicants argued below that the participle “viewed” in that passage was capable of conveying to the reader that the manner in which the respondent was described was simply the opinion of those persons who were referred to in the publication as having had professional dealings with the respondent.

[19] The judge rejected that contention too. His Honour said that:25

In my view, no reasonable jury could construe that passage as an expression of opinion, as distinct from an allegation of fact. The allegations contained in that passage are basically factual. The use of the phrase “is viewed” would not be reasonably capable of leaving open a finding by a jury that the imputation constituted an expression of opinion conveyed by the article. Further, and in any event, the article does not identify, or refer to, any facts on which the alleged “opinion” is based. For those reasons, I do not consider that the imputation pleaded in paragraph 6(a)(6) of the statement of claim .21 VR 661 at 668

Whilst the Court of Appeal reject that construction it shows the difficulties faced with the defence of comment.  Whilst it might be easy to see why a comment defence is not available where facts in support of a comment are missing from an article (and cannot be easily found ) it is in our view hard to see how anyone can find the expression "viewed" does not lead the reader to at least expect that what follows may be an opinion.  
ARTK considers it may be more appropriate for adoption of a defence described by the High Court as comment based on public interest is more appropriate.  Such a defence is not without precedent.  

Previous laws in Queensland , Tasmania and Western Australia provided that it was lawful to publish a fair comment respecting a number of listed matters (such as the conduct of any person who takes part in public affairs).  Apart from the matters listed below they do not otherwise change the defence.   Common law principles apply to determine whether matter is a comment and whether it is based upon proper material set out or adequately referred to.  In effect they list matters of public interest for the purpose of the defence.  The Tasmanian defence makes an additional substantive change not dissimilar to s 31(6) of the Uniform Acts.   

However the history of the Codes in our experience, led to a different result in judicial culture which recognised the more permissive nature of the defence.   Steps should be taken to replicate that outcome under the new Act and stem the tide to a more restrictive interpretation.  For example a non exclusive list of matters of public interest could be included for which the facts may not need to be in the publication itself (adopting something akin to McHugh's approach in Pervan).

The current drafting does not achieve that aim and consideration should be given to adopting the pre Uniform Acts approach in the Queensland code together with more explicit drafting guiding judicial interpretation.  However ARTK would be concerned if the use of a list became misused in the manner described by Lord Hoffman in Jameel's case
 where His Lordship said:

In Reynolds, Lord Nicholls gave his well-known non-exhaustive list of ten matters which should in suitable cases be taken into account.

They are not tests which the publication has to pass. In the hands of a judge hostile to the spirit of Reynolds, they can become ten hurdles at any of which the defence may fail. That is how Eady J treated them.  The defence, he said, can be sustained only after “the closest and most rigorous scrutiny” by the application of what he called “Lord Nicholls’ ten tests”. But that, in my opinion, is not what Lord Nicholls meant. As he said in Bonnick (at p 309) the standard of conduct required of the newspaper must be applied in a practical and flexible manner. It must have regard to practical realities.

57. Instead, Eady J rigidly applied the old law. …….In my opinion it is unnecessary and positively misleading to go back to the old law on classic privilege. It is the principle stated in Reynolds and encapsulated by Lord Nicholls in Bonnick which should be applied.

ARTK believes that the statute in the hands of Judges who are more familiar with the old precepts of the law of defamation may suffer a similar fate and the legislation should make it clear that that approach is not the preferred approach of the legislatures who have with considerable effort attempted to unify, clarify and simplify the law. 

We also note an interpretation of part of section 31 which may need to be examined to ensure the Uniform Acts operation is not made even more technical and leads to the unnecessary joinder of parties. 

The issue was discussed by Her Honour Justice Simpson In Ahmed v Harbour Radio where she noted:

"[16] It was said to be the pleading under s 31(2) that promoted the plaintiff to seek to join Mr Hadley as a defendant. That is, it was the defendant’s plea that the defamatory statements in the broadcast represented the expression of opinion of an employee or agent of the defendant (who, it might be supposed, was Mr Hadley) that caused the plaintiff to make the present application.

[17] Just why that should be so requires some explanation.

[18] The 2005 Defamation Act is still in relative infancy. The defence of honest opinion is one of those areas of defamation law in which a significant change was wrought to the pre-existing law (Defamation Act 1974, ss 29–35). Section 31 has not been the subject of a great deal of judicial examination, certainly not at appellate level. However, it seems that a spectre has emerged concerning certain implications of the manner in which s 31(2) and (4)(c) are worded. The spectre, as I understand it, raises this question: where a defendant raises s 31(2) as a defence, can a plaintiff, who has sued the employer but not the employee, succeed in defeating the s 31(2) defence? Put more specifically: where an employer defendant asserts that a defamatory statement represented the expression of opinion of an employee, can the plaintiff succeed in proving (in terms of s 31(4)(b)) that the defendant employer did not believe that the opinion was honestly held by the employee, if the plaintiff has not sued the employee as well as the employer?

[19] There is, apparently, a perception that the present Chief Judge of the Common Law Division has expressed the view that the answer to that question is in the negative. That is, that unless a plaintiff sues the employee as well as the employer, he or she cannot prove that the defendant (employer) did not believe that the opinion expressed was honestly held by the employee.

[20] Just why that should be so is a mystery to me. No decision of this or any other Court was cited to support the proposition."

To the extent any there is perceived to be a possible diversion from Her Honours approach it should be the subject of clarification.

DEFENCE: FAIR REPORT
ARTK believes the policy underpinning this defence should be to encourage media reports of Court proceedings, to ensure the community is aware of its workings. Denying access to the workings of our justice system is dangerously short-sighted.  

WA Chief Justice Wayne Martin following his decision to allow cameras to record a murder trial in his Court noted:.

“Anything that increases information available to the public about what happens in our Courts is a good thing.”

The defence should facilitate timely publication of reduction of the salient points of a case and the reasons for a judge’s decision rather than replicating the more dense form of legal linguistics. 
Regrettably that is not the reality as it is clear that the judiciary consider any omission in a report is a sufficient grounds for the defence to be dismissed.  This is unsatisfactory. 

The defence should be amended to ensure unduly technical application of the defence is avoided.  It remains the case that its interpretation is such that it is difficult to achieve the level of perfection demanded by the Courts.

The defence should also be extended to all modern public forums, including press conferences.

The media should be allowed to remedy defects in the report through timely corrections.

Unlike the US system where most judges will grant same day access to documents and exhibits and only deny access in the most extreme of circumstances, in Australia obtaining material is extremely difficult. 

Journalists are thus faced with two major obstacles to fair reporting access to material and the Courts expectation that a fair report is a complete report of proceedings.

For example, often journalists are faced with statements by the Courts like: “The Registrar takes the position that the matter is still before the Court and therefore outside the non-party access rules.” and despite a written submission including references to judgements about access in similar cases, the answer remained no.  This example is not an isolated case.

The legislation should clarify that media must always be given timely access to exhibits, written submissions and all other information which is necessary or helpful for the purpose of fully understanding and communicating what occurs in relevant types of proceedings unless it is necessary in the interests of justice to refuse such access.

In addition the current limitation in relation to reporting the proceedings of trade and sport associations and learned bodies should be removed.  All of these entities are involved in the economic and cultural life of our community and fair reports of their deliberations should be available to the public.

SINGLE PUBLICATION RULE
ARTK seeks: 

· adoption of a single publication rule in Australia; and
· clarification of the Australian choice of law rule in relation to material produced in Australia which is received by people outside Australia (such as through the internet);  

Choice of law provisions are important in view of the fact that much material is published or broadcast nationally, and increasingly also internationally through the internet.  
Increasing use of the internet has also made a nonsense of the limitation period because a new cause of action arises each time material is viewed.  
The common law position in Australia, confirmed in Dow Jones & Co Inc v Gutnick
 is that there is a separate cause of action for each communication to each reader or viewer, and that the applicable law for each is that of the place of the reader or viewer.  

This is problematic because it means that a publisher must take into account the law of each place in which one or more people are likely to read or view material when assessing the legal risk involved in publication, and when tailoring the material to minimise the risk.  
It also causes problems because it renders the limitation period for defamation actions almost meaningless.  A plaintiff can sue on a book purchased from a store years after its initial publication date.  And the limitation period in relation to internet publications runs afresh every time a page is viewed. 
The Uniform Acts have improved the choice of law position considerably in relation to publication within Australia.   Section 11 of the NSW Act provides that the applicable law for a publication across multiple Australian jurisdictions is the place within Australia with the closest connection with the harm, which in the case of Australian plaintiffs is most likely to be where they live or work.  Moreover, the substantial uniformity of the Uniform Acts makes the issue of which Australian law applies a less important and simpler one than the previous problem of applying differing State and Territory laws to a single national publication.

However, the Uniform Acts do not deal with choice of law in relation to publication outside Australia.  Nor do they deal with the limitation period problem.
Accordingly, the position in relation to international publication remains the same: the law of each place in which material is read or viewed is likely to apply.  In the case of media defendants, assessing this position poses an additional burden for their lawyers, and an additional risk for their business.  In the case of individuals and smaller publishers who publish on the internet, it is likely that this complexity is simply beyond them and that people will either "cross fingers" and publish or (more likely if they realise their home might be at stake) hold back from publishing on contentious issues.  
The limitation period problem also remains.  The seriousness of this problem has been recognised in a series of cases in the United States, which have applied the single publication rule with the sensible outcome of the limitation period running only once from the date of the first publication.  A separate cause of action will only accrue in relation to distinct later publications (such as a later edition of a book). 
These problems are important in view of the fact that Australia has a vital interest in attracting and retaining internet content businesses, and in ensuring its people have as much of a say in the various internet forums now available as their international counterparts.

Other jurisdictions have laws which do not give rise to the same risk (such as the US as noted above).  The effect of the rule is that each plaintiff has just one cause of action in relation to a media publication, which arises in a single place which can be identified prior to publication.  Thus, US publishers, including ordinary citizens, only have to be familiar with and comply with one defamation law.  They also have the security of knowing that any action must be commenced within the limitation period which runs only once: they do not have to fear possible defamation suits indefinitely.   
The US single publication was adopted in a case called Gregoire v GP Putnam's Sons
.  That case related to the sale of a book.  The Court held that if the multiple publication rule applied, then: 
The statute of limitations would never expire so long as a copy of such book remained in stock and is made by the publisher the subject of a sale or inspection by the public.  Such a rule would thwart the purpose of the Legislature… to bar completely and forever all actions which, as to the time of their commencement, overpass the limitation there prescribed upon litigation.

…

In addition to increasing the exposure of publishers to stale claims, applying the multiple publication rule to a communication distributed via mass media would permit a multiplicity of actions, leading to potential harassment and excessive liability, and draining of judicial resources. 

In a 2005 case, Firth v the State of New York
, the Court found that the case for a single publication rule, and against a multiple publication rule, is even more cogent in light of the growing use of the internet.  The Court stated that: 

Those policies are even more cogent when considered in connection with exponential growth of the instantaneous, worldwide ability to communicate through the internet…Communications posted on Web sites may be viewed by thousands, if not millions, over an expansive geographic area for an indefinite time.
Thus, a multiple publication rule would implicate an even greater potential for endless retriggering of the statute of limitations, multiplicity of suits and harassment of defendants.  Inevitably, there would be a serious inhibitory effect on the open, pervasive dissemination of information and ideas over the Internet, which is, of course, its greatest beneficial promise…

The single publication rule is enshrined in the model statute, which is the Uniform Single Publication Act  (the US Act). It was approved in 1952 by the conference of commissioners on the uniform state law and states: 

"12-651. Uniform single publication act

A. No person shall have more than one cause of action for damages for libel, slander, invasion of privacy or any other tort founded upon a single publication, exhibition or utterance, such as any one edition of a newspaper, book or magazine, any one presentation to an audience, any one broadcast over radio or television or any one exhibition of a motion picture. Recovery in any action shall include all damages for any such tort suffered by the plaintiff in all jurisdictions.

B. A judgment in any jurisdiction for or against the plaintiff upon the substantive merits of any action for damages founded upon a single publication, exhibition or utterance as described in subsection A shall bar any other action for damages by the same plaintiff against the same defendant founded upon the same publication, exhibition or utterance.

C. This section shall be so interpreted as to effectuate its purpose to make uniform the law of those states or jurisdictions which enact it.

D. This section may be cited as the uniform single publication act."

In ALRC 11 the following recommendation was made:

"113 - the rule as to separate publication should be abrogated and the single publication rule adopted.  The multiple publication in particular material should give rise to one cause of action only but, in such an action, the plaintiff should have relief appropriately to all publication.  This could, however, give rise to unsatisfactory results where the plaintiff was unaware of the extent of multiple publication and therefore did not seek appropriate remedy ... The plaintiff should be limited to a single action in respect of a multiple publication but only to the extent displayed in the action.  Plaintiff will have a separate right of action in respect of any additional publication."

The history and application of the rule in the United States is set out in some detail in the majority's judgment in Dow Jones & Co Inc v Gutnick
.  The rule is set out in S577A of the Restatement of Torts, 2d, (1977) as follows:

"(1)  Except as stated in Subsections (2) and (3), each of several communications to a third person by the same defamer is a separate publication.

(2)  A single communication heard at the same time by two or more third persons is a single publication.

(3)  Any one edition of a book or newspaper, or any one radio or television broadcast, exhibition of a motion picture or similar aggregate communication is a single publication.

(4)  As to any single publication,

(a)  only one action for damages can be maintained; and

(b)  all damages suffered in all jurisdictions can be recovered in the one action."


Further, a related issue of some importance is the situation concerning online publication of material.  Internet publications often remain available online for lengthy periods of time.  Indeed, at least some media organisations consider it an important service to maintain an online archive of publications as a valuable public resource.  However, the current legal position that each download of material is a new publication raises a serious problem for publishers who wish to maintain online archives as it means that, essentially, a publisher is never in the position that the limitation period applicable to a story has expired.  This is an issue should be addressed promptly, so that publishers are able to maintain online archives without being unreasonably exposed to liability long after a story was published (and quite possibly long after the journalists involved have left the organisation, documents are no longer available and key witnesses can no longer be located or have good recollections of relevant events).
WHO SHOULD BE ENTITLED TO SUE?

The removal of the right of action for corporations has been successful and enlivened public examination of the affairs of corporations without any measurable detrimental effect on those entities.  

Individuals associated with Corporations have continued to pursue their rights and obtained timely corrections where error has occurred.  

ARTK believes artificial legal entities should not have a right of action in defamation law.  This is especially applicable to universities (and other educational institutions) and sporting bodies charities and trade and industry organisations whose activities are rightfully the subject of intense public interest.  .  

ARTK is aware of actions that have been brought by universities and sporting bodies who fall within the definition of section 9(2)(a) by reason of their "objects".  Universities and sporting bodies are now significant economic entities whose activities are rightfully the subject of intense public interest.  The lively examination of the affairs of other corporations which has been significantly enhanced by the Uniform Acts should apply to all economic entities regardless of the manner in which their "objects" are defined.  
Whilst universities (and like institutions) sporting bodies, charities  and  trade and industry organisations may not have an object of financial gain for their members there is no doubt they are rightfully the subject of public scrutiny.  Indeed there is a strong case that these organisations being significant employers and a fundamental part of the fabric of our society should be able to be open to vigorous scrutiny.  

This anomaly should be removed.  

In addition, all corporations should be treated equally.

Section 9 of the Uniform Acts allows "excluded corporations" to bring actions for defamation.  These entities include a corporation if it employs fewer than 10 persons and is not related to another corporation and a corporation the objects of which it is formed do not include obtaining financial gain for its members.  The former was the result of the adoption of the NSW legislature’s position for small business.   The media opposed that position prior to 2005 and continues to do so as there is not sound policy reason for treating any corporation differentially.
LIMITATION PERIOD

Section 56A of the Limitation Act (which permits extension of the limitation period applying to defamation cases), it has been interpreted such that if a plaintiff provides a reasonable explanation for not having commenced proceedings in the first twelve months after publication (being the limitation period imposed by s.14B of the Limitation Act) the plaintiff need not provide any explanation for any further delay beyond that period.  This appears to be the practical result which flows from the decision on the interpretation of s.56A in Carey v ABC
.  For example, on that basis a plaintiff who can provide a reasonable explanation for failing to commence proceedings in the first twelve months is then entirely free to sit on his/her hands and do nothing (for up to two years, bearing in mind the absolute bar on commencing defamation proceedings is three years from the date of publication) without that further having any consequence.  In the ARTK’s view, such a situation is not appropriate having regard to what a limitation period is meant to achieve.  Accordingly, ARTK seeks amendment of s56A to make clear that the whole period of delay prior to a plaintiff commencing proceedings must be appropriately explained by the plaintiff.
ARTK notes that in Carey v ABC it was also held that the fact that a plaintiff had, within the twelve months following publication, commenced proceedings in another jurisdiction (in Australia) in respect of the same publication did not preclude the grant of an extension of time to bring proceedings in NSW.  Again, such a situation is not appropriate having regard to what a limitation period is meant to achieve and ARTK seeks amendment of s56A to address this issue.
CONCLUSION

The Uniform Acts have taken Australian significantly down the road of necessary reforms.  It is now necessary to take additional steps to ensure that Australian voices are heard to an appropriate extent nationally and internationally   This is also an opportunity to bring the law further into line with comparable laws elsewhere and with community expectations.
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