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The Criminal Procedure Amendment (Evidence) Act 2005 establishes a procedure where, after a successful appeal against  conviction for a sexual assault offence, a new trial is ordered, the prosecutor may tender as evidence in the new trial proceedings a record of the original evidence of the complainant.  The following article outlines when, how and in what form the original evidence of a complainant may be tendered.
The Parliament has long recognised the need to provide for certain specialised evidentiary and procedural practices in relation to sexual assault matters. Part 5 of Chapter 6 of the Criminal Procedure Act 1986 (the Act), contains a series of such evidentiary and procedural provisions aimed at protecting the complainant and preventing re-victimisation that can occur at trial whilst maintaining the right to a fair trial for the accused.  
It is also the case that there are sound policy reasons for not creating significant differences in relation to the evidence that may be led, or in relation to the procedures which may be utilised, according to the nature of the case.
The Criminal Procedure Amendment (Evidence) Act 2005 adds a new Division 3 to Part 5 of Chapter 6 of the Act.  The new Division is entitled, Special Provisions Relating to Retrials of Sexual Offence Proceedings.  It commenced upon assent on 12 May 2005 and extends to proceedings for a new trial ordered by an appeal court before commencement, including new trial proceedings that have been commenced or partly heard.
The new Division 3 provides that where, after a successful appeal against  conviction for a sexual assault offence, a new trial is ordered, the prosecutor may tender as evidence in the new trial proceedings a record of the original evidence of the complainant.  
Before discussing the provisions of Division 3 in some detail, I will briefly outline the pre-existing contents of Divisions 1 and 2 of Part 5 of Chapter 6 of the Act.
A brief outline of the pre-existing provisions in Divisions 1 and 2

Division 1 of Part 5 of Chapter 6 of the Act is entitled Evidence in Certain Sexual Offence Proceedings.  Contained within that Division are:

· provisions for court directions that proceedings be held in camera
 and for non-publication orders
.  

· prohibitions on the admissibility of evidence relating to sexual experience
, 

· warnings to be given by a Judge in relation to lack of complaint, 

· prohibitions on an unrepresented accused person cross-examining the complainant,
 and 

· provisions for all complainants in a sexual assault proceeding to give their evidence via alternative arrangements, such as close circuit television (CCTV)
.

Division 2 of that Part contains the Sexual Assault Communications Privilege.


The new provisions – Division 3

The new provisions are found at sections 306A-306G of the Criminal Procedure Act 1986.
Section 306B(1) provides that “if a person is convicted of a sexual offence and, on an appeal against the conviction, a new trial is ordered, the prosecutor may tender as evidence in the new trial proceedings a record of the original evidence of the complainant.”

The record of the complainant in examination-in-chief, cross-examination and re-examination from the original proceedings is the original evidence (s.306B(2)) and the exhibits tendered through the complainant in the original proceedings will also be admissible on the retrial (s.306G).

The record will be admissible only if the prosecutor gives the court and the accused person notice of the prosecutor’s intention to tender the record (s306B(3)).  The matters to be set out in the prosecution notice are detailed in the regulations (cl 14A).

The hearsay rule under the Evidence Act 1995 will not prevent the admission or use of the record as evidence (s306B(4)).  The court does not have the discretion to decline to admit the record where proper notice has been given by the prosecution (s306B(5)).  However, the record of the original evidence may be edited for the purpose of removing inadmissible statements (s306B(6) & (7)).  That the complainant is not giving evidence orally in the new trial proceedings is not a basis for rejecting the record of evidence.  The new trial court must approach issues of admissibility as if the evidence of the complainant were being given orally (s306B(6)).  Editing may also occur on the basis of agreement between the parties (s306B(7)).

The Attorney General, in his Second Reading speech, said:

“An example of where the transcript will need to be edited is where the appeal court has indicated that a part of the complainant’s evidence was placed before the original jury in breach of the rules of evidence or the law.  That the complainant is not giving evidence orally in the new trial proceedings is not a basis for rejecting the record of evidence.”
 

If a record of the evidence of a complainant is admitted in the new trial proceedings, the complainant will not be compellable to provide any further evidence, but may elect to do so (with leave of the court hearing the new trial proceedings) if the complainant so chooses (s306C). 


A complainant who chooses to give further evidence will not be exposed to further questioning “at large” on all matters.  Further questioning by either party will only be with the leave of the court and only: 

· To clarify the original evidence; or 

· To canvas information or material that has become available since the original proceedings; or 

· Where that is necessary in the interests of justice.

The record tendered should be the best available record – that is an audio visual recording where available, an audio tape if no video is available and transcript only where neither a video or tape is available (s.306E).  

The serious limitations of transcript and audio evidence were referred to by the Attorney General in debate when he said:

“The main criticism of transcript and audio evidence is that the jury cannot see the complainant give evidence and therefore that the jury will not be able to assess the demeanour of the complainant. In an attempt to ensure that the best available record is able to be tendered in sexual assault retrials, my Department has already been progressing improvements in this area. Within the next two years I expect that facilities will be available for the audiovisual recording of all complainant's evidence in sexual assault trials. We will prioritise the rollout of facilities and ensure that the trial complexes that hear the greatest number of sexual assault trials have priority in the installation of recording facilities.”

The video recording of sexual assault complainants’ evidence has commenced and will occur in all trials statewide as soon as the facilities are available.  

The accused person and his or her counsel will receive a transcript of the original evidence and are to be given reasonable access to any recording to enable them to listen to and view the recording, however, they will not be given possession of an audio or audio visual recording of the complainant’s evidence (s.306F).
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