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The Crimes Legislation Amendment Act 2002 (the Act) was assented to on 17 December 2002. This article is intended to provide a general overview of the law reforms introduced by the Act. While some amendments merely “tidy up” legislative anomalies, other amendments represent more significant reform. The amendments commence at different times (see Table 1).


Community Treatment Orders 

Community Treatment Orders may now be ordered under s 33 of the Mental Health (Criminal Procedure) Act 1990. 

Under s 33 of the Mental Health (Criminal Procedure) Act 1990, an accused person suffering a mental illness may be discharged subject to conditions. Often the same person will be a candidate for a Community Treatment Order, and then be required to go through the process set out under the Mental Health Act 1990; in particular, Part 3 of Chapter 6. Normally, this hearing is held at a hospital before a visiting magistrate.

The amendment is set out under Item 4 of Schedule 9 of the Act. In the course of hearing a matter under s 33 of the Mental Health (Criminal Procedure) Act 1990, magistrates often have sufficient evidence before them to order a Community Treatment Order. In order to avoid the person having to undergo two separate hearings, a matter may be disposed of under s 33 and, at the same time, a Community Treatment Order made, provided that the specified requirements under the Mental Health Act 1990 are met. 


Transfer of forensic patients 

There have been ongoing difficulties with the transfer of inmates between correctional centres and the Corrections Health Service, when inmates require treatment under Chapter 5 of the Mental Health Act 1990. 

When an inmate becomes mentally ill and requires treatment, the process for transferring the inmate to the Corrections Health Service is relatively straightforward. Prior to these amendments, however, the process for transferring inmates back to the prison was more complex. This resulted in substantial delays, where transferees occupied the limited number of beds available, despite being sufficiently recovered to return to their former custody. 

The amendment set out in Schedule 9 provides that such a transferee will be automatically transferred back to the prison after seven days, unless the transferee requires continuing treatment in the hospital. Existing powers to treat transferees without consent under the Mental Health Act 1990 have not been affected by this amendment. The existing provisions allowing the Mental Health Review Tribunal to review a transferee and make recommendations have been retained. This means that the Tribunal can make orders that override the automatic transfer, if appropriate.


Special provisions for public servants 

Definition of “law enforcement officer” 
Division 8A of the Crimes Act 1900 sets out provisions relating to offences against law enforcement officers; including, for example, assaults against such officers. Item 1 of Schedule 4 to the Act amends s 60AA of the Crimes Act. The proposed amendment extends the definition of “law enforcement officers” to include — 
· Sheriff’s officers; 
· Crown Prosecutors and Acting Crown Prosecutors; and 
· solicitors employed by the Office of the Director of Public Prosecutions. 

Privacy for healthcare workers 
Item 5 of Schedule 4 of the Act inserts a new s 562AL into the Crimes Act to ensure that, when healthcare workers apply for an apprehended personal violence order (APVO), they are not required to supply their residential address. Instead, they may supply a work address.

This matter was considered earlier this year by the Attorney General’s Apprehended Violence Legal Issues Co-ordinating Committee. Concern was raised, in particular, in relation to nurses who may apply for an APVO against a patient. It was felt that such applicants should not be required to supply a home address, as this information would then be available to the respondent. Similar provisions exist in relation to apprehended domestic violence orders.

Assault of correctional & juvenile justice officers 
Schedule 5 to the Act contains an amendment to s 58 of the Crimes (Sentencing Procedure) Act 1999.

Under s 58 of the Crimes (Sentencing Procedure) Act 1999, a magistrate may not sentence a person to a term of imprisonment so that the accumulated sentence is greater than 3 years. An existing exception to this is where a convicted inmate commits an assault on a correctional officer, and is serving a sentence imposed in the District Court or Supreme Court. This exception has been expanded under Item 6 of Schedule 5 of the Act. The effect of the amendment is that, where a magistrate imposes a new sentence relating to an offence involving either —
· an assault on a correctional officer committed by the offender while a convicted inmate of a correctional centre; or 
· an assault on a juvenile justice officer committed by the (adult) offender while the subject of a control order; 
· and the old sentence was imposed in the Local or Children’s Court, a magistrate may accumulate the sentence up to a further six months (that is, up to a maximum effective term of three-and-a-half years). 

Section 56 of the Crimes (Sentencing Procedure) Act 1999 has been amended by items 2–5 of Schedule 5, so that, unless there are special circumstances, when sentencing an adult who is subject either to —
· a sentence of imprisonment, and who assaults a correctional officer; or 
· a control order, and assaults a juvenile justice officer in a juvenile detention centre; 
the court must accumulate the sentence of imprisonment. 

Similarly, s 33AA of the Children (Criminal Proceedings) Act 1987 has been inserted by item 5 of Schedule 2 so that, unless there are special circumstances, when sentencing a juvenile who is subject to a control order, and who assaults a juvenile justice officer in a juvenile detention centre, the court must accumulate the sentence of imprisonment. 


Children’s Court jurisdiction 

Schedule 2 to the Act amends the Children (Criminal Proceedings) Act 1987 in two further respects. 

Under s 17 of the Children (Criminal Proceedings) Act 1987, an offence that is defined under s 3 of that Act as a “serious children’s indictable offence” must be tried at law (that is, in either the District Court or Supreme Court). 

The definition of “serious children’s indictable offence” under the Act has been extended to include, under s 3(1)(c1), “an offence under the Firearms Act 1996 relating to the manufacture or sale of firearms that is punishable by imprisonment for 20 years.” 

In relation to other indictable offences, s 18 of the Children (Criminal Proceedings) Act sets out criteria that may be taken into account when determining whether a matter should be dealt with in the Children’s Court. Ostensibly, s 18 has now been amended to reflect the common law criteria [1] , that is 
(a) the seriousness of the indictable offence concerned; 
(b) the nature of the indictable offence concerned; and
(c) the age and maturity of the person at the time of the offence and at the time of sentencing.

Additionally, courts must consider —
(d) the seriousness, nature and number of any prior offences committed by the person; and 
(e) such other matters as the court considers relevant.


Partial Defence of Self-defence 

Item 6 of Schedule 4 amends s 421 of the Crimes Act to clarify that, where excessive force that causes death has been used, the partial defence of self-defence may be available. 

Section 421 of the Crimes Act provides for a partial defence of self-defence where a person has used force resulting in death and believes that the force he or she used was necessary, but the conduct was not a reasonable response. In such a case, the court may return a verdict of manslaughter instead of murder. 

The amendment removes a potential anomaly and clarifies that the partial defence of self-defence is available to a person who intends only to inflict grievous bodily harm to another person but instead kills them, as well as to a person who intentionally kills another person, but whose conduct was not a reasonable response. 


Re-determination of existing life sentence 

Items 8 and 9 in Schedule 5 to the Act amend the Crimes (Sentencing Procedure) Act 1999 in order to clarify the operation of certain transitional provisions dealing with applications for re-determination of an existing life sentence made under the now repealed Sentencing Act 1989.

Section 13A of the Sentencing Act 1989 enabled a person who was previously sentenced to imprisonment for life to apply to the Supreme Court for the life sentence to be re-determined to a minimum period and an additional period during which the person could be released on parole. Section 13A also allowed the Supreme Court to direct that a person who made such an application never re-apply to the court for a re-determination, or not re-apply for a specified period.

Section 13A was repealed when the Sentencing Act 1989 was replaced by the current Crimes (Sentencing Procedure) Act 1999. Schedule 1 to that Act contains provisions similar to the repealed s 13A.

The transitional provisions in Schedule 2 to the Crimes (Sentencing Procedure) Act 1999 provided that certain applications for re-determination made under s 13A of the Sentencing Act 1989 continue to be dealt with under s 13A, rather than under Schedule 1 to the Crimes (Sentencing Procedure) Act 1999. 

The transitional provisions also provide that a re-determination made under s 13A before the commencement of the Crimes (Sentencing Procedure) Act 1999 is taken to be a re-determination under Schedule 1, and that a direction by the Supreme Court about a person re-applying for a re-determination given before that commencement is taken to be a direction under Schedule 1.

The transitional provisions, however, do not provide expressly for the circumstance where a re-determination is made, or a direction given, under s 13A of the Sentencing Act 1989 (as continued in force by the transitional provisions) after the commencement of the Crimes (Sentencing Procedure) Act 1999.

Items 8 and 9 amend the transitional provisions in Schedule 2 to the Crimes (Sentencing Procedure) Act 1999 to make it clear that a re-determination made, or a direction given, under s 13A after the commencement of the Crimes (Sentencing Procedure) Act 1999 is also to be taken to be a determination or direction under Schedule 1 to the Crimes (Sentencing Procedure) Act 1999.


Bail 

Acceptance of undertakings
Items 1 and 6 of Schedule 1 to the Act clarify that provisions of the Bail Act 1978 which refer to applications for bail, the granting of bail (including bail conditions) and the giving of undertakings, in relation to courts, also include references to justices carrying out these functions. The amendment clarifies that justices may accept a bail undertaking and determine whether a person may be an acceptable person (the surety for the person granted bail). 

Commonwealth legislation
Items 2 and 3 of Schedule 1 update the Bail Act to reflect recent reforms to a number of Commonwealth offences. 

Section 8A of the Bail Act provided a presumption against bail where a person was charged under s 233B of the Customs Act 1901 (Cth) (which dealt with offences relating to the importation of prohibited drugs). Effective from 15 December 2001, the sections of the Customs Act relating to a number of those offences were repealed and re-enacted in the Criminal Code 1995 (Cth). 

The Criminal Code sets out the offences of “conspiracy,” “attempt” and “aid and abet.” The effect of this codification process is that, for example, an offence of conspiracy to commit an offence against s 233B(1)(b) of the Customs Act is now a substantive offence under the Criminal Code, rather than the Customs Act. This amendment ensures that the intended presumption against bail for this and other such offences will apply.

Further exception to presumption 
Items 4 and 5 amend ss 9(3) and 9B of the Bail Act 1978. Section 9B was introduced in July 2002 as part of the Bail Amendment (Repeat Offenders) Act 2002. The amendment adds a further category to those currently to be excepted from the presumption in favour of bail. Inmates charged with new offences alleged to have been committed whilst in custody now fall within this category. 

Supreme Court review 
Item 7 repeals subsection 48A(5) of the Bail Act 1978. The amendment allows the Supreme Court to review a bail condition imposed by a court other than the Supreme Court if the accused’s inability to meet a condition (such as a surety) will result in the accused remaining bail refused. The Supreme Court will continue to have jurisdiction under s 45 of the Bail Act to review any decision in relation to bail 


Warrants 

Schedule 7 to the Act amends the present Justices Act 1902 [2] . Where a person absconds in the course of court proceedings, a judicial officer may now issue a warrant ordering that the person be brought back before the court. Item 1 provides for such warrants in relation to committal proceedings and Item 2 provides for such warrants in relation to all other criminal charges heard summarily. 


Confiscation of Proceeds of Crime 

Schedule 3 to the Act creates a further category by which benefits can be confiscated from persons who have committed a serious offence. It amends s 25 of the Confiscation of Proceeds of Crime Act 1989, so that the benefits gained by a serious offender through the depiction of the offence or offences, or the expression of the defendant’s thoughts, opinions or emotions regarding the offence or offences, in any public promotion, can be included in asset confiscation proceedings. This could include, for example, any fee or other benefit provided by a publisher or broadcaster for an interview, article or book about the defendant’s criminal exploits. 


Other Amendments (uncommenced)

Amendments to the Search Warrants Act 1985 and Part 10A of the Crimes Act 1900 will not commence until later in 2003. These provisions introduce new police powers to detain an arrested person at the scene of the execution of a search warrant, as well as related responsibilities.

Amendments to s 32 of the Mental Health (Criminal Procedure) Act 1990 have not yet been proclaimed. These amendments introduce a mechanism allowing a person who is suspected of breaching conditions of an order under the section to be brought back to court, and clarify that this section should be available to a person who suffers a developmental disability (which has come to mean intellectual disability, acquired brain injury, etc) without regard to whether there is treatment available in a hospital.



TABLE 1
	Description
	Section(s)
	Act
	Commences

	Clarify that authorised justices may accept
bail undertakings
	4, 35
	Bail Act 
1978
	13 January 2003

	Clarify that Supreme Court may review a bail
determination where the applicant is unable
to meet the conditions
	48A
	Bail Act 
1978
	13 January 2003

	Amendments consequential to Commonwealth legislative 
changes
	8A,9
	Bail Act 
1978
	13 January 2003

	List of matters excepted from the presumption in 
favour of bail expanded
	9, 9B
	Bail Act 
1978
	13 January 2003

	Assault of correctional officers and juvenile
justice officer by a juvenile: requirement to accumulate
sentences
	33 AA
(new section)
	Children (Criminal
Proceedings) Act
1987 
	13 January 2003

	Disposal of indictable matters in the 
Children's Court
	3, 18
	Children (Criminal
Proceedings) Act
1987 
	24 February 
2003

	Extension of benefits (proceeds of crime) which
can be confiscated
	4, 13,18, 35
	Confiscation of
Proceeds of Crime
Act 1989
	24 February 
2003

	Assault of correctional officers and juvenile
justice officer by an adult: requirement to
accumulate sentences
	3, 55, 56
	Crimes (Sentencing
Procedure) Act
1999
	13 January 2003

	Assault of correctional officers and juvenile justice 
officers by adult offenders: sentencing limitation
of magistrates increased by six months
	58
	Crimes (Sentencing
Procedure) Act
1999
	13 January 2003

	Re-determination of existing life sentence
	Schedule 2
	Crimes (Sentencing
Procedure) Act
1999
	13 January 2003

	Partial defence of self-defence
	421
	Crimes Act 1900
	13 January 2003

	Special provisions for public servants: Privacy
provisions for healthcare workers seeking APVOs
	562AL
(new section)
	Crimes Act 1900
	13 January 2003

	Special provisions for public servants: Extension
of definition of "law enforcement officer"
	60AA
	Crimes Act 1900
	13 January 2003

	Under Part 10A, courts to take account of new search
detention period and total real time held in custody
	356D, 356E
356FA (new)
356I
	Crimes Act 1900
	Not yet
commenced

	New powers for courts to issue warrant where
accused person absconds during hearing
(consequential to Justices Act)
	54, 181
	Criminal 
Procedure Act 1986
	Not yet
proclaimed

	New powers for courts to issue warrant where
accused person absconds during hearing
	31, 66
	Justices Act
1902
	13 January 2003

	Call up provisions for complying with conditions
made under s 32
	32
	Mental Health
(Criminal Procedure)
Act 1990
	Not yet
proclaimed

	Community Treatment Orders may now be
ordered under s 33 of the Medical Health
(Criminal Procedure) Act 1990
	33
	Mental Health
(Criminal Procedure)
Act 1990
	24 February
2003

	New procedure for transfer of forensic patients
back to a correctional centre
	100A
	Mental Health
Act 1990
	13 January 2003

	Search detention period
	3A, 19A
Part 3A
	Search Warrants 
Act 1985
	Not yet
commenced
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1 See, for example, R v WKR (1993) 32 NSWLR 447.

2 Schedule 6 similarly amends the Act that will in due course replace the relevant provisions in the Criminal Procedure Act 1986. The Justices Act 1902 was amended by the Criminal Procedure Amendment (Justices and Local Courts) Act 2001, which has not yet commenced.
