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ADVICE

LAWS CONCERNING THE PRINCIPLES OF DOUBLE JEOPARDY

1    INTRODUCTION

On 9 February 2003 the Premier, the Honourable Bob Carr MP, announced the Government’s intention to introduce legislation to overturn the double jeopardy rule in certain circumstances.  On 3 September 2003 a Consultation Draft of the Criminal Appeal Amendment (Double Jeopardy) Bill 2003 (“the draft Bill”) was sent to various interested individuals and organisations who were invited to make written submissions concerning the matters raised in it.  Within the consultation period, as extended, substantive submissions were received from fifteen individuals or organisations.  A list of submitters is set out in Annexure 1 to this advice.

On 8 July 2003 the Attorney General, the Honourable Bob Debus MP, asked me to provide an advice on the proposed legislation, taking into account any submissions received during the consultation period.  In particular, my advice was sought on the following matters:

•
whether the safeguards contained in the consultation draft Bill adequately protect individual rights; and 

•
whether any further safeguards should be included to ensure adequate protection of individual rights.

The Attorney General’s letter makes it clear that my advice is to be restricted to the adequacy of the safeguards contained in the draft Bill.  In particular, my brief does not extend to advising the Attorney upon the desirability of abolishing the double jeopardy rule in the first place.  This is a policy matter upon which, it seems, a decision has already been taken by the Government.  Accordingly, I do not propose to discuss the merits or otherwise of introducing the proposed legislation,  although it should be noted that a number of submitters voiced strong objection, as a matter of principle, to the making of any inroads into the rule against double jeopardy.  A number of them also suggested that the Government should delay proceeding with this legislation until it has been considered by the Model Criminal Code Officers Committee (MCCOC) which is likely to take place in 2004.  In my view there is substantial merit in this suggestion, particularly as MCCOC has recently released a Discussion Paper on the issue.  However it is clearly a matter for the Government to choose when to present its proposed legislation.

In essence, the draft Bill allows for acquittals to be reopened in three circumstances:

1. where there is fresh and compelling evidence;  (described in this advice as “the fresh evidence exception”);

2. where the acquittal appears to be tainted (“the tainted acquittal exception”);  and 

3. where the prosecution appeals on the basis of an error of law.

The third category, of prosecution appeals, raises different issues from the other two and is separately dealt with in the draft Bill.  The first two categories are generally dealt with together.  However, in my view it is not always appropriate to equate the fresh evidence exception with the tainted acquittal exception.  The fresh evidence provisions of the draft Bill attracted by far the greatest criticism amongst submissions, whereas some form of tainted acquittal exception was generally considered to be acceptable in appropriate circumstances.  Accordingly, there is much to be said for imposing more rigorous safeguards on the fresh evidence exception than in relation to tainted acquittals.

This advice will separately discuss each of the three situations in which acquittals might be re-opened.  It will also discuss the safeguards contained in the draft legislation and will recommend the introduction of further safeguards.  Annexure 2 contains a list of recommendations made in this advice.

2    HISTORICAL BACKGROUND

The rule against double jeopardy has long been entrenched in our common law system.  It is generally associated with the principle of res judicata, but its content varies according to the context in which it is invoked.  In the context we are concerned with here, it means that acquittals of criminal offences must be treated as final: once a person has been tried and acquitted of an offence, the acquittal is incontrovertible.

The rule against double jeopardy serves a number of values in the law.  These include:


•
It serves the interests of finality.  Great concern was expressed in some submissions that the proposed legislation will lead to “conditional acquittals”.  Finality and certainty under the law are rightly regarded as fundamental to any fair and just system of law.


•
It protects individuals from harassment by the State in preventing repeated attempts to gain convictions against the same individual for the same offence.


•
It promotes the efficient investigation and prosecution of offences in that the authorities know that there will be no second “bite of the cherry”.

The issue is a complex one.  The double jeopardy rule protects fundamentally important individual liberties.  It is an internationally recognised human right, enshrined in the International Covenant on Civil and Political Rights (ICCPR).  On the other hand, one can readily envisage situations in which rigid adherence to the double jeopardy rule could itself bring the law into disrepute.  This has already occurred in some jurisdictions, although not recently in New South Wales.  Nevertheless, the values which the double jeopardy rule serves are so fundamental to the fairness of our criminal justice system that any exceptions to the rule must be framed with great precision and must contain appropriate safeguards.  It is for this reason that the Attorney-General has asked me to advise as to the adequacy of the safeguards proposed under the draft Bill.

The double jeopardy rule has been the subject of debate in Australia since the decision of the High Court in R  v  Carroll (2002) 77 ALJR 157.  Indeed this case was referred to by the Premier when he announced the Government’s proposal to reform the laws concerning double jeopardy.  Mr Carroll had previously been tried for murder.  He was convicted by the jury but acquitted on appeal.   Fourteen years later he was tried and convicted of perjury in relation to his sworn denial, at the previous trial, that he had killed the victim.  The High Court unanimously found that the perjury proceedings should have been stayed as an abuse of process.  The judgments discussed the double jeopardy rule and the need for decisions of the courts, unless set aside or quashed, to be accepted as incontrovertibly correct.  In Mr Carroll’s case there was a direct inconsistency between the acquittal of murder and the charge of perjury, given that the latter could only be proved by establishing his identity as the killer of the victim.  It was for this reason that the Court considered that the laying of the perjury charge constituted an abuse of process of the Court.  

This case attracted considerable publicity at the time, and provoked extensive discussion as to the merits of maintaining the double jeopardy rule in its undiluted form.

The double jeopardy rule has also been the subject of recent consideration in both the United Kingdom and New Zealand.  Indeed, the Government’s proposed reforms are said to be modelled upon the provisions of the Criminal Justice Bill 2002 which was introduced by the Blair Government in the United Kingdom in 2002 and which is now before the House of Lords (“The United Kingdom Bill”).  The Bill was drafted following recommendations made by the United Kingdom Law Commission in March 2001 and by Lord Justice Auld in September 2001 and relates only to the retrial of acquitted persons on the ground that there is “new and compelling” evidence.  Retrials following tainted acquittals are already provided for in the United Kingdom, following the enactment of the Criminal Procedure and Investigations Act ( UK) (1996) (“The United Kingdom legislation”).  

In March 2001 the Law Commission of New Zealand released its report “Acquittal Following Perversion of the Course of Justice.”  The report discussed the double jeopardy rule and recommended that an exception to the rule be introduced in the case of tainted acquittals.  The Commission considered the English recommendations but concluded that no case had been established in New Zealand for a “new evidence” exception to the rule against double jeopardy.

I do not propose to summarise the provisions of the United Kingdom legislation, the United Kingdom Bill or the New Zealand recommendations.  However during my discussion of particular provisions of the draft Bill I will be referring to the equivalent provisions or recommendations in the United Kingdom and New Zealand.

Before discussing the detailed provisions of the draft Bill I should alert the Attorney to a possible constitutional issue which was raised in one of the submissions.  It is clearly contemplated that the draft Bill can apply to acquittals entered outside N.S.W.  This is acknowledged in the Explanatory Note.  It also arises from the terms of Clause 9C(1), which empowers the Court of Criminal Appeal either to quash an acquittal or to remove the acquittal as a bar to the person’s retrial.  This second power, of removing the acquittal as a bar, enables the Court to order a retrial even though it has no power to quash the acquittal, being an acquittal which was entered outside the jurisdiction.  However, if the acquittal was entered in another Australian State which retains the common law rule against double jeopardy, a real issue might arise under s 118 of the Australian Constitution.  This requires that full faith and credit be given to the “laws, the public Acts and records, and the judicial proceedings of every State.”

This issue is strictly outside the ambit of matters on which I have been asked to advise.  However in my view it is a potentially significant issue, which should be taken into consideration when determining the ambit of the proposed legislation.

3    THE EXCEPTION RELATING TO FRESH AND COMPELLING EVIDENCE.

Clause 9C(2)(a) of the draft Bill provides that the Court of Criminal Appeal may order an acquitted person to be retried for a very serious offence if it is satisfied that there appears to be fresh and compelling evidence against the acquitted person in relation to the offence.  Certain conditions and safeguards are specified in the draft Bill, which I shall discuss later.

Clause 9D(2) provides that evidence is fresh if: 

(a) it was not adduced in the proceedings in which the person was acquitted, and

(b) it could not have been adduced in those proceedings with the exercise of reasonable diligence.

Clause 9D(3) provides that evidence is compelling if:

(a) it is reliable, and

(b) it is substantial, and

(c) in the context of the issues in dispute in the proceedings in which the person was acquitted, it is highly probative of the case against the acquitted person.

These provisions are identical or similar to the parallel provisions in the United Kingdom Bill.  Some submissions suggested that they should be tightened, others supported them in their present form.  Nothing was raised in any of the submissions which would lead me to recommend that they be amended.  

Clause 9D(4), however, was clearly misunderstood in a number of the submissions and I suggest that it be re-drafted in order to make its purpose clear.  This clause is in the following terms:



“9D


(4)
For the purposes of this section, it is irrelevant whether any evidence would have been admissible in earlier proceedings against the acquitted person.”

This mirrors Clause 65(5) of the United Kingdom Bill.  I assume that it is intended to exclude from the purview of “fresh evidence” any evidence which was not introduced in the earlier proceedings because it was, or was considered to be, inadmissible.  If so, it was not understood in this way in a number of the submissions.  Some of them expressed concern that Clause 9D(4) might enable the Court of Criminal Appeal to take into account inadmissible material under the guise of fresh evidence.  A few went on to suggest that Clause 9D(3) should be amended so as to include a requirement that the fresh evidence be admissible.  In my view such an amendment is unnecessary.  It is unthinkable that the Court of Criminal Appeal would regard inadmissible evidence as “compelling” in the context of this litigation.  However the submissions do indicate that there is a lack of clarity in the existing Clause 9D(4).  I therefore recommend that Clause 9D(4) be amended so as to clarify its scope and intention.

4    THE EXCEPTION RELATING TO TAINTED ACQUITTALS

Clause 9C(2)(b) proposes that the Court of Criminal Appeal may order an acquitted person to be retried for a very serious offence if it is satisfied that the acquittal appears to be a tainted acquittal, and if the other conditions and safeguards are met.  

Under Clause 9E(2) an acquittal is tainted if:  

(a) the accused person or another person has been convicted (in NSW or elsewhere) of an administration of justice offence in connection with the proceedings in which the accused person was acquitted, and that

(b) it is more likely than not that, but for the commission of the administration offence, the accused person would have been convicted.

An administration of justice offence is defined in clause 9E(5) as including:

(a) the bribery of, or interference with, a juror, witness or judicial officer or

(b) the perversion of (or a conspiracy to pervert) the course of justice, or

(c) perjury

Clause 9E(3) and (4) enables an application for retrial following acquittal to be made on this ground notwithstanding that an appeal is pending against the  conviction for the administration of justice offence.

As I have already mentioned, most submissions conceded that a tainted acquittal exception is acceptable in principle, although some of them criticised the manner in which the proposed legislation deals with the issue.  

There are several differences between the tainted acquittal exception in the draft Bill and that which applies under the United Kingdom legislation.  For example, the United Kingdom Act does not have retrospective application.  But most provisions are at least similar.  In particular, the United Kingdom legislation applies when a person, other than the acquitted person, has been convicted of an administration of justice offence.  On this point there is a clear diversion between the United Kingdom legislation and the recommendations of the New Zealand Law Commission.  The Law Commission considered the question, and concluded that the commission of an administration of justice offence by a third party, without the involvement of the acquitted person, should not justify an application for retrial.  The Commission commented: 



“While interference with the administration of justice is always a matter of concern and sometimes of great gravity, in the case of an accused who has not been party to it such conduct is simply a fortuity for which that accused cannot be blamed.”   

In my view the New Zealand approach should be preferred to that contained in the United Kingdom legislation.  If an administration of justice offence has been committed with the acquitted person’s complicity or encouragement, then he or she can be charged in relation to it.  Even if the acquitted person has played no part in the administration of justice offence, it is possible that the circumstances of the third person’s conviction will bring the case within the fresh evidence exception.  An application for retrial can then be made on that ground.  However I consider that it would be unfair for an acquitted person to be retried on the tainted acquittal ground, in the absence of any proved misconduct on his or her part, and in the absence of sufficient material to satisfy the fresh evidence exception.

I therefore recommend that the legislation be amended so as to delete the reference to “another person” from Clause 9E(2)(a).

I have considered whether this amendment should lead to the deletion of “perjury” from the list of administration of justice offences under Clause 9E(5).  In most situations the acquitted person cannot be charged with perjury in relation to his or her own evidence (Carroll).  However, the possibility remains that an acquitted person might be charged with complicity in another person’s perjury.  Accordingly, I consider that the reference to “perjury” should remain in Clause 9E(5).

There is, however, a potential problem with the scope of Clause 9E(5), arising from the terms of the opening words of that provision.  The reference to “an offence relating to” the named offences is no doubt intended to include offences of complicity with those offences.  I have no difficulty with this.  But the word “includes” in the opening passage renders it at least arguable that the list of named offences is not intended to be an exhaustive list of possible administration of justice offences.  I therefore recommend that this matter should be put beyond argument by re-drafting the opening words of clause 9E(5) so as to make it clear that the offences which follow constitute an exhaustive list of administration of justice offences.  

Turning to another matter:  In my opinion there are significant difficulties with Clause 9E(3) and (4).  These provisions enable an order to be made for the retrial of an acquitted person even when a conviction for the administration of justice offence is under appeal, “so long as it appears that the conviction will stand.”

These provisions were extensively criticised in submissions.  They have no equivalent in either the United Kingdom legislation or the New Zealand recommendations.  Section 55(6) of the United Kingdom Act provides that the Court cannot quash an acquittal on the basis that it is tainted unless the time for appealing has expired and no appeal is pending.  The New Zealand proposals require, as a precondition of an application to reopen an acquittal, that “no appeal or other application to set aside the administration of justice conviction remains undisposed of.”

I can well understand the Government’s concern that an acquitted person who has later been convicted of an administration of justice offence might try to use the appeal system as an instrument of delay.  Criminal appeals can sometimes take a very long time to reach finality.  If an application for retrial cannot be made until the appeal process is completed, the acquitted person might be able to persuade the Court that, by reason of the length of time since the commission of the original offence, it would not be in the interests of justice for there to be a retrial of that offence.

On the other hand, the present provisions create very considerable problems.  The Court is empowered to order the retrial of an acquitted person even when a conviction for an administration of justice offence is under appeal “so long as it appears that the conviction will stand.”  This provision places the Court of Criminal Appeal in an extremely difficult position, whether the appeal is pending before the Court itself or before the High Court.  

Even if the Court were to order a retrial whilst an appeal was pending from a conviction for an administration of justice offence, the retrial itself could not take place until the appeal process was complete.  Until that time, the order for retrial remains essentially conditional.  Accordingly, the current provisions would do little to reduce the delay between the acquittal of the original offence and any retrial of the acquitted person.  The Court of Criminal Appeal can generally be convened at short notice in appropriate cases, and it should be possible to have the application for retrial heard very quickly after the appeal processes for the administration of justice offence have been completed.  A proviso could be inserted in Clause 9F(2), providing that time spent pending appeal is not to be taken into account under Clause 9F(2)(b) when the court is assessing whether it is in the interests of justice for a retrial to be ordered.   This should deter persons who have been convicted of an administration of justice offence from attempting to use the appeal processes as a means of defeating the purposes of the legislation. 

I therefore recommend that Clauses 9E(3) and (4) be deleted and replaced with provisions similar to those contained in the United Kingdom legislation or the New Zealand Bill.  A provision should be inserted at the end of Clause 9F(2) providing that time spent pending appeal in relation to the administration of justice conviction is not to be taken into account under clause 9F(2)(b).

5    SAFEGUARDS

This chapter relates only to safeguards in relation to the fresh evidence and tainted acquittal exceptions in the draft Bill.  Crown appeals against acquittals are in a different category and will be discussed in the next chapter.

The draft Bill contains a number of safeguards.  The most important ones are:


•
The legislation is restricted to very serious offences.


•
The imposition of the interests of justice test.


•
Only one application for retrial can be made, and only one retrial held.


•
There are potential restrictions on publication.


•
Police investigation into acquitted persons require external authority.

A number of submitters have suggested that these safeguards should be strengthened, as I shall discuss shortly.  Almost all of them criticised the proposed retrospectivity of the legislation.  In addition, other safeguards have been suggested.  Those which I consider should be adopted are:


•
Imposing a time limit for making applications under the fresh evidence exception. (This is connected with the issue of retrospectivity).


•
Providing representation for the respondent in the Court of Criminal Appeal.


•
Clarifying the ambit of clause 9C(2).


•
Amending the current bail provision.

I shall discuss each of these safeguards or proposed safeguards in the order in which they are listed above.

Only very serious offences will be affected

Clause 9A restricts retrials after acquittal under Division 1 to charges involving a very serious offence.  Clause 9B defines a very serious offence to mean:

(a)
murder or any other offence punishable by imprisonment for life, 

or

(b)
manslaughter.

The Note to Clause 9B shows the following offences to be punishable by imprisonment for life:

(a) murder (section 19A of the Crimes Act 1900),

(b) an offence under section 61JA of the Crimes Act 1900 (Aggravated sexual assault in company),

(c)
an offence under section 23(2), 24 (2), 25 (2A), 26, 27 or 28 of the Drug Misuse and Trafficking Act 1985, being an offence that relates to a large commercial quantity of certain prohibited plants or drugs.

A number of submissions suggested that manslaughter should not be included in the draft Bill, given the large range of offences which it covers.  Others suggested that the provisions should apply only in relation to acquittals for murder.

In the United Kingdom the “tainted acquittal” provisions which were introduced in 1996 contain no restriction as to the offences which might be reopened following an acquittal.  On the other hand, the Law Commission, in its March 2001 report, recommended that the fresh evidence exception be limited to murder.  Lord Justice Auld’s later review of the criminal justice system recommended that the offences should be extended so as to include “other grave offences punishable with life and/or long terms of imprisonment as Parliament might specify”.  Lord Justice Auld’s recommendations were accepted, and the offences proposed in the United Kingdom Bill presently before the House of Lords cover a relatively wide ambit.

In New Zealand,  the Law Commission, as already mentioned, recommended that there be a departure from the double jeopardy rule only in the case of tainted acquittals.  In this context, the Law Commission recommended that acquittals of crimes carrying fourteen years’ imprisonment or more should be eligible for an application for leave to reopen. 

My recommendation:  I recommend that the reference to “manslaughter” be deleted from Clause 9B insofar as that provision relates to the fresh evidence exception.  Manslaughter is a crime which potentially involves an extremely wide range of culpability, more so than virtually any other statutory offence.  At one end, it includes conduct which is little more than accident.  At the more serious end, it includes conduct which is little short of murder.   The potential variation in culpability is represented by the wide range of possible sentences:  from non-custodial sentences at one extreme to the maximum of twenty-five years at the other.  Given this range, I consider it inappropriate that manslaughter be included as a very serious offence.

The removal of manslaughter from Clause 9B will not preclude a person who has been acquitted of manslaughter from later being retried for murder if the circumstances otherwise warrant it.  This situation would be covered by the proposed legislation.

If the Government saw fit to do so, I would see no difficulty in expanding the number of offences which might be included in the tainted acquittal exception, as suggested in the MCCOC Discussion Paper.  The primary focus of the submissions, and of my recommendation, is to ensure that the fresh evidence exception be restricted to the most serious crimes in the criminal calendar.

Finally on this subject, I should alert the Attorney to an ambiguity in clause 9A(1) as presently drafted.  The proviso at the end of that sub-section is apparently designed to restrict the application of the Division to retrials involving very serious offences.  However, it could equally be read as enabling the Division to apply when either the original offence (“the same offence”) or the new offence (“the other offence”) is a very serious offence.  I therefore recommend that the proviso be deleted and that a third paragraph (paragraph (c)) be inserted so as to stipulate an additional requirement for the application of the Division, namely that the charge upon which the person is sought to be retried is a very serious offence.

The interests of justice test

Clause 9C(2) provides for the court to order the retrial of an acquitted person if there is fresh and compelling evidence or the acquittal is a tainted one, and “in all the circumstances it is in the interests of justice for the order to be made”.  Clause 9F provides as follows:


“9F
Interests of justice – matters for consideration

(1) This section applies for the purpose of determining under this Division whether it is in the interests of justice for an order to be made for the retrial of an acquitted person.

(2) That question is to be determined having regard in particular to the following:

(a) 
whether existing circumstances make a fair trial unlikely.

(b)
the length of time since the acquitted person allegedly committed the offence,

(c)
whether any police officer or prosecutor has failed to act with reasonable diligence or expedition in connection with a retrial of the acquitted person.”

The United Kingdom Bill (Clause 66) contains similar provisions to Clause 9F(2)(a) and (b) above.  Clause 9F(2)(c) is in much broader terms than the corresponding provisions of the United Kingdom Bill.

The New Zealand Law Commission’s recommendations, which are restricted to tainted acquittals, suggest an interests of justice test with similar requirements to Clause 9F(2)(a) and (b), above, together with a requirement that the prosecution has acted with “reasonable despatch”.  

All submissions supported the imposition of an interests of justice test as an essential safeguard under the proposed legislation.  Some suggested changing the wording of the requirement in Clause 9F(2)(a) so as to impose a positive requirement that a fair trial be likely.  I consider that there is merit in this suggestion.  The onus, if there be one, should be upon the person seeking a  retrial to show that a fair trial is likely, not for the acquitted person to show that it is unlikely.  

Although this was not raised in the submissions, it appears to me that Clause 9F(2)(c), as presently drafted, might lead to some confusion.  The phrase “in connection with a retrial of the acquitted person” cannot mean what it says, as no retrial will yet have taken place.  It would probably be construed by the Court as extending to any failure to act with reasonable diligence in connection with matters leading up to the application for retrial.  However in my view this should be spelt out in the provision itself.  

I therefore recommend that Clause 9F(2)(a) be amended so as to place the emphasis on the likelihood of a fair trial.  I also recommend that Clause 9F(2)(c) be amended so as to clarify its intention and scope.

Only one application can be made
Clause 9C(3) provides that not more than one application for a retrial can be made in relation to an acquittal. Nor, if a retrial results in an acquittal, can a further application be made in relation to that acquittal. Moreover Clause 9H(1) to (4) provides that an indictment must be presented within two months after the Court has ordered the retrial of an acquitted person. The Court is empowered to extend that time, but only if the prosecutor has acted with reasonable expedition and “there is good and sufficient cause for the retrial despite the lapse of time since the order was made.”  If the limit of two months has been exceeded, Clause 9H(3) enables the acquitted person to apply to the Court to have the acquittal restored and the order for retrial set aside.  If this occurs, no further application can be made for the retrial of the acquitted person.

These safeguards are fundamental to the operation of the scheme contained in the draft Bill.  They were not the subject of any adverse criticism and in my opinion should appear, without dilution, in the final legislation.

Restrictions on publication

Clause 9M of the draft Bill enables the Court of Criminal Appeal to prohibit the publication of any matter which it considers “would give rise to a substantial risk of prejudice to the administration of justice in a retrial … authorised under this Part”. 

The United Kingdom Bill provides more extensive safeguards than the draft Bill.  In essence, the United Kingdom Bill prohibits publication of the fact that an application is made to the Court and of anything done in connection with the application.

Great concern was expressed in a number of submissions relating to the effect of media publicity upon jurors at any subsequent retrial.  It was submitted that the restrictions on publication contained in the draft Bill were insufficient to alleviate this concern.  Widespread media publicity could be given to the fact that the police investigation of an acquitted person had been authorised, and that an application had been made to the Court of Criminal Appeal seeking a retrial of the acquitted person.  All this would have taken place well before any application could be made to the Court for a restriction on publication pursuant to Clause 9M.

I agree with these submissions.  In my opinion all possible steps should be taken to ensure that potential jurors are not exposed to media publicity about any police investigation of an acquitted person, any application for retrial, or any further steps in the legal processes until such time as the retrial, if there is one, is concluded.  I therefore recommend that there be a total prohibition on publication in relation to:


•
any authorisation of a police investigation;

•
any application to the Court of Criminal Appeal seeking an order that an acquitted person be retried; and

•
any resulting retrial.

Police investigations into acquitted persons require external authority

Clause 9K relates to the authorisation of police investigation.  It provides that, in general, no police investigation into the possible commission of an offence by a person who has already been acquitted of that offence is to be undertaken without the consent of the Director of Public Prosecutions (“the DPP”).  “Police investigation” in this context means an investigation which involves direct contact with the acquitted person, by way of questioning, by way of forensic procedures, of search (personal search or search of premises or property), or by arresting or issuing a warrant for the arrest of the acquitted person.  It follows that there is no restriction on a police investigation which involves the questioning of third parties or the examination of evidence, including forensic evidence, so long as it does not intrude personally upon the acquitted person.  

Clause 9K(3) provides, as a precondition to police investigation of an acquitted person, that the DPP

(a) has advised that in his or her opinion the acquittal would not be a bar to the trial of the acquitted person in this State for the offence, or

(b) has given his or her written consent to the investigation.


Pursuant to Clause 9K(4). The DPP may not consent to the police investigation unless he or she is satisfied that 

(a) there is, or there is likely as a result of the investigation to be, sufficient new evidence to warrant the conduct of the investigation, and

(b)
it is in the public interest for the investigation to proceed.

Clause 9K is in very similar terms to clauses 72 and 73 of the United Kingdom Bill.

In general, this requirement was regarded in submissions as an important safeguard which should not be diluted and which, at least in one respect, should be strengthened.  That respect, which it is appropriate to deal with here, relates to Clause 9K(6).   This provision enables a police officer to take action for the purposes of an investigation without prior authority, if it is necessary to do so as a matter of urgency to prevent the investigation being “substantially and irrevocably prejudiced”, and “it is not reasonably practicable to obtain the DPP’s consent before the taking of that action”.  Clause 9K(3)(b) accommodates to this possibility by providing for the DPP’s consent to be given either before or after the commencement of a police investigation.  

A number of submissions were highly critical of the proposition that the police could take the type of intrusive investigative action envisaged under the draft Bill without prior authority.  I share this concern.  The “urgent” steps envisaged by Clause 9K(6) would in many cases involve the physical apprehension of the acquitted person.  I am strongly of the view that no such steps should be taken without prior authorisation.  If a situation is truly urgent, then no doubt steps can be taken to obtain the appropriate consent at very short notice

I therefore recommend that Clause 9K(6) be deleted from the draft Bill and that the words “whether before or after the start of the investigation” at the end of Clause 9K(3)(b) be similarly deleted.

The remaining provisions, relating to the authorising of police investigations and the charging of acquitted persons, are essentially machinery provisions which were not the subject of great concern in most submissions.  However the DPP, Mr Cowdery QC, made a detailed submission in which he raised a number of issues relating to the workability of the proposed legislation.  Although some of these are not directly related to safeguards, I think I should briefly mention them here.  However it should not be taken that this exposition, brief as it will be, can do justice to the various matters raised in the DPP’s submission.  Accordingly, I recommend that the Attorney and the Parliamentary drafter read this submission.  

The issues raised by the DPP include the following matters.  First and foremost, Mr Cowdery expressed concern about the conferral on the DPP of a “gate keeping and supervisory role” under Clause 9K.  In particular,  Clause 9K(5) contemplates a potentially active role for the DPP in relation to police investigations.  This Clause provides as follows:


“9K


(5)
The consent of the Director of Public Prosecutions to the police investigation may be given subject to condition relating to the conduct of the investigation (including the police officers authorised to conduct the investigation).”

The DPP’s concern is that Clause 9K(5) might require that he be involved in operational matters relating to investigations.  This, he submitted, would be inappropriate, given that he has always been vigilant to maintain a separation of functions between himself as a prosecuting authority and the police as an investigating authority.

The DPP suggested that, if an external body is to be charged with consenting to a police investigation or imposing conditions upon it, this should be carried out by someone other than the DPP.  The Police Integrity Commission or the Commissioner of Police were suggested in the DPP’s submission.  In a similar vein, the Law Society’s submission suggested that it might be appropriate for a Supreme Court Judge to be the consenting authority.  

I have already indicated my strong view that there should be no police investigation of the type envisaged under the draft Bill without prior authorisation from an independent person or body.  The DPP’s submission raises two further questions.  First, who is the most appropriate authorising body;  and second, should the authorising body be able to place  conditions on the conduct of the investigation.

The question as to who should authorise investigations under the proposed legislation is not an easy one.  The role should clearly be undertaken by a person or body who is perceived to be and is genuinely independent of the police service.  For this reason I think it is inappropriate that the Commissioner of Police undertake this role.  Similarly, it is outside the ambit of the Police Integrity Commissioner’s normal role to embark upon an exercise of this nature.  Nor is it consistent with the judicial functions of a Supreme Court Judge.  Accordingly, whilst recognising the difficulties that this dual role might cause for the DPP, I consider that there is no realistic alternative to nominating the DPP as the person who must consent to police investigations under the proposed legislation.  

Clause 9K(5), which enables the DPP to impose conditions upon the conduct of the investigation, is clearly designed to curb excessively intrusive police conduct.  Whilst I consider it desirable that there be such a safeguard, I recognise that this provision has the capacity to involve the DPP in the investigatory process in a way which is inconsistent with his or her role as a prosecutor.  Accordingly, if, as I recommend, the DPP is to continue to be the authorising officer under the draft legislation, I recommend the deletion of Clause 9K(5) from the draft Bill.

By way of addendum, the function of consenting to police investigations is such an important one that it should, in my view, be delegable only to a Deputy Director of Public Prosecutions.  Accordingly, I recommend that there be a consequential amendment to s 33(2) of the Director of Public Prosecutions Act (1986) in order to achieve this result.  

Amongst the DPP’s other concerns relating to the draft Bill are the following:-

Under clause 9G(1) and (2), any application for the retrial of an acquitted person must be made not later than two business days after that person has been charged with the offence or a warrant has been issued for his or her arrest.  This provision clearly contemplates that, by the time the person is charged, all material will be at hand to enable an application for retrial to be made.  However the DPP pointed out in his submission that this will not necessarily be the case.  He suggested that, if a time limit is to be imposed, it should be three months.

I agree with the DPP that the extremely tight time limit contained in the draft Bill might in some circumstances be virtually impossible to meet.  The draft Bill provides for an extension of time to be granted because of the person’s absence from the State “or for other good cause”, but this still imposes an extremely heavy burden on the DPP.

(By way of aside, I cannot understand how the charged person’s absence from the State can affect the time at which the application is to be made.  It can certainly affect the timing of the hearing, but not, as I understand it, the timing of the lodgement of the application.)

In my view a time limit for making an application to the Court should be imposed, as envisaged in the draft Bill.  However it should be a more realistic limit.  I would suggest 28 days.  

I therefore recommend that Clause 9G(2) be amended so as to substitute 28 days for two business days.

The DPP also expressed concern about Clause 9K(4), which requires that he be satisfied that “there is, or there is likely as a result of the investigation to be, sufficient new evidence to warrant the conduct of the investigation.”   The DPP implicitly suggested that this test should be weakened.  I would not support this suggestion.

Finally, the DPP referred to the Note under Clause 9G(1), which states:


“Note:  s.9K requires the Director of Public Prosecution’s approval for


 the arrest of the accused or for the issue of a warrant for his or her arrest.”

This note, as the DPP pointed out, tends to suggest that his prior consent will be required for each and every step referred to in Clause 9K(2).  This would be neither practicable nor desirable.  

I agree with this submission.  Perhaps the note should be deleted, or the matter made clear in some other way.

General

The provisions I have thus far discussed in this Chapter constitute the major safeguards contained in the draft Bill.  I will shortly be proposing that certain others be introduced.  Some of these are of a relatively minor or machinery nature only.  The first, however, is of fundamental importance.  This relates to the imposition of time limits for making applications under the fresh evidence exception.  It is integrally connected with the proposed retrospectivity of the legislation, a feature which attracted almost universal criticism amongst submitters.  I therefore turn to discuss that matter.  

Retrospectivity

Clause 9A(2)(b) extends the operation of Division 1 to all previous acquittals, thereby giving retrospective effect to both the fresh evidence and the tainted acquittal exceptions.

This provision, as mentioned, attracted a great deal of criticism amongst the submissions.  It was pointed out that the concept of retrospectivity is repugnant in the criminal law.  It is all the more so when, as here, it affects the liberty of the individual. The effect of the proposed provision would, according to one submission, mean that all past acquittals would be rendered conditional. Indeed it was suggested that the inclusion of the retrospectivity clause might lead to a successful constitutional challenge or to a complaint to the United Nations Human Rights Committee that the State has violated the provisions of the ICCPR.  

I have found this a particularly difficult matter.  I agree with the criticisms of retrospective laws, particularly in the criminal field and even more so when the liberty of the subject is likely to be affected.  In addition there is a clear interest, which is shared by the State and individuals alike, in achieving finality and certainty under the law.  

My concerns are primarily directed to the fresh evidence exception.  I see no great difficulty in allowing the tainted acquittals exception to have full retrospective operation, so long as the safeguards and restrictions I recommended in Chapter 4 are adopted.

It is to be noted that the United Kingdom Bill provides for the “new and compelling evidence” exception to have retrospective effect.  Given that one of the reasons for introducing the fresh evidence exception is to accommodate to the possibility of introducing newly available forensic evidence, particularly DNA evidence, there is a real argument for allowing a degree of retrospectivity.

A time limit should be imposed

There is an available middle ground.  This was raised in a number of submissions, which suggested that a time limit should be set after which no application could be made to retry an acquitted person on the ground that there is fresh and compelling evidence.  The duration of the time limit was variously suggested to be five or ten years.

I am firmly of the view that a time limit should be set, as suggested in these submissions, at least in relation to acquittals which were not procured through the wrongdoing of the acquitted person.  Finality under the law is of such significant value that a stage must be reached at which acquittals can be treated as final and incontrovertible, at least so far as the finding of fresh evidence is concerned.  I consider that seven years is an appropriate time limit.  

I therefore recommend as follows:
•
that in relation to tainted acquittals, the proposed legislation continue to have retrospective effect.

•
that in relation to the fresh evidence exception, the legislation have retrospective effect but that a provision be inserted providing that any application to retry an acquitted person upon this ground must be made within seven years after the acquittal.  

Providing representation for the respondent in the Court of Criminal Appeal

Clause 9G of the draft Bill relates to the procedure before the Court of Criminal Appeal when an application for retrial is made.  Clause 9G(3) requires the Court to consider the application at a hearing.  Clause 9G(4) is in the following terms:


“9G

(4)
The person to whom the application relates is entitled to be present at the hearing (whether or not the person is in custody).  However, the application can be determined even if the person is not present so long as the person has been given an opportunity to be present.”

The United Kingdom Bill contains a provision similar to the first passage in Clause 9G(4).  It makes no provision for the application to be determined in the absence of the respondent.  

Clause 9G(4) was criticised in a number of submissions.  It was suggested that the proviso to this clause was too wide.  It should be only in exceptional circumstances, it was urged, that the hearing could take place in the absence of the person so vitally affected by it.  In addition, a number of submissions suggested that the respondent should be entitled, as of right, to legal representation before the Court of Criminal Appeal.  In this regard, a comparison was made between Clause 9G(4) and Clause 9J(4) which relates to Crown appeals on questions of law which are not to affect existing acquittals.  Clause 9J(4) provides as follows:


“Any person charged at the trial or affected by the decision is entitled to be heard before the Court of Criminal Appeal on the determination of the question submitted.  If the person does not propose to be represented, the Attorney General or Director of Public Prosecutions is to instruct (and pay the reasonable costs of) counsel to argue the question before the Court on behalf of the person.”  

Given that the respondent to the application before the Court of Criminal Appeal has already been acquitted of the offence for which a retrial is sought, it was suggested that he or she should be entitled to the same protection as afforded by Clause 9J(4).

I am in full agreement with this submission.  Applications for retrial will almost inevitably involve complex factual considerations relating to the evidence adduced at the previous hearing and the nature of the fresh evidence.  Difficult issues of law are also likely to be involved, not to mention the broad discretionary issues raised under the “interests of justice” test.  In my view it is essential that the respondent to such an application be represented before the Court of Criminal Appeal.  Given that the person has already been acquitted of the offence, it is appropriate that the State pay for his or her legal representation.

I therefore recommend that Clause 9G(4) be deleted and replaced with a provision similar to Clause 9J(4).

Clarifying the ambit of Clause 9C(2)
Clause 9C(2) is in the following terms:

“9C

(2) The Court may order an acquitted person to be retried for a very serious offence only if satisfied that:


(a)
there appears to be fresh and compelling evidence against the acquitted person in relation to the offence, or

(b)
the acquittal appears to be a tainted acquittal, and in all the circumstances it is in the interests of justice for the order to be made.”

I am concerned about the words “appears to be” in Clause 9C(2) (a) and (b).  “Fresh and compelling evidence”  is defined in Clause 9D, and a “tainted acquittal” is defined in Clause 9E.  The requirement, in clause 9C(2), that these conditions appear to be satisfied might serve to dilute the onus upon the applicant. In other words, something less than certain proof of the matters set out in Clauses 9D and 9E might be taken to suffice.  I assume that this is not the Government’s intention.  The equivalent provision in the United Kingdom Bill applies only if there “is” new and compelling evidence of guilt.  This places the matter beyond doubt and should, in my opinion, be replicated in the NSW legislation.

I therefore recommend that the word “appears to be” in Clause 9C(2)(a) and (b) be deleted and replaced by the word “is”.

Bail

Clause 9L of the draft Bill provides as follows:


“9L
Bail



The fact that a person was acquitted of an offence is not to be taken into account as a reason for granting bail if the person is in custody in connection with an application or appeal in respect of the offence under this Part.”



Note: This provision might be transferred to the Bail Act 1978.

It is plainly envisaged that persons who are charged with offences of which they have previously been acquitted are to have their bail determined according to the provisions of the Bail Act 1978.  This is in contrast to the United Kingdom Bill which contains detailed provisions relating to bail at each stage of the application and retrial process.  I have no difficulty in principle with the draft Bill’s approach in this regard.  However serious problems arise from the terms of Clause 9L

As I understand it, Clause 9L is intended to preclude acquittals from being taken into account by bailing authorities when they are considering the criteria set out in s 32 of the Bail Act, and in particular when they are assessing the strength of the evidence against the person seeking bail (s 32(1)(a)(iii)).  I have no objection to this.  However, as presently drafted, Clause 9L is of much wider application.  In particular, it will have the effect of subjecting acquitted persons to the Bail Act’s regime relating to serious offences.  

Under ss 8A and 9C of the Bail Act, a person charged with murder can be granted bail only in exceptional circumstances, and there is a presumption against the granting of bail in relation to the drug offences which constitute most of the other “very serious offences” under the draft Bill.  In my view it is inappropriate for these provisions to apply in relation to persons who have been acquitted of these offences, at least until the Court of Criminal Appeal has quashed the acquittal or removed it as a bar to a retrial for the offence.  Until that time, I consider that only the criteria set out in s 32 of the Bail Act should be taken into account when determining the question of bail in relation to a person charged with an offence for which a retrial is sought.  A provision should be inserted into the proposed legislation to this effect.

There are, in my view, other good reasons for redrafting Clause 9L.  According to its terms, it applies only if the acquitted person is “in custody in connection with an application or appeal” in relation to a previous acquittal.  Three points can be made about this.  First, the reference to an “appeal” appears to be in error.  The question of bail in relation to prosecution appeals is specifically dealt with in Clause 9 I(4) of the draft Bill.  Secondly, it is very difficult to see how the person will be in custody in relation to any application under the proposed legislation.  He or she might be in custody having been charged with the offence for which a retrial is sought, but that is different from being in custody in relation to the application.  Finally, Clause 9L, on its face, appears to apply only when the acquitted person is already in custody, presumably because bail has already been refused.  The provision is silent as to what criteria should apply when the initial bail decision is made.  I assume that this is not the Government’s intention, and that Clause 9L is intended to operate when any bail decision is made relating to a person who has been acquitted and for whom a retrial is sought.  If this is so, it should be spelt out in the provision itself.

I therefore recommend that Clause 9L of the draft Bill be amended so as to make it clear that it refers only to s 32 criteria, and so as to address the other concerns mentioned above.  A further provision should be inserted into the draft Bill providing that ss 8A and 9C of the Bail Act (and any other like provisions) are not to apply to bail decisions relating to an acquitted person until the Court of Criminal Appeal has ordered that a retrial be held.

6    APPEALS AGAINSTS ACQUITTALS

ON QUESTIONS OF LAW

Clause 9I of the draft Bill enables the Attorney General or the DPP to appeal to the Court of Criminal Appeal on a question of law against acquittals entered in the Supreme Court or the District Court either by a judge sitting without a jury or by a jury at the direction of the trial judge.  It also applies to acquittals entered in the summary jurisdiction of the Supreme Court or the Land and Environment Court in proceedings in which the Crown was a party.  The Court of Criminal Appeal may affirm or quash the acquittal appealed against.  If it is quashed, the court must order a new trial.  It cannot proceed to convict or sentence the accused person itself, nor can it direct the court conducting the new trial to do so.

Clause 9J of the draft Bill relates to prosecution appeals which do not affect existing acquittals, namely appeals following jury acquittals or acquittals entered in the summary jurisdiction of the Supreme Court or the Land and Environment Court.  This provision essentially replicates the existing section 5A(2) and (3) of the Criminal Appeal Act which will be repealed as a result of the proposed amendments.  

The fact that summary acquittals in the Supreme Court and the Land and Environment Court are appellable under both provisions is presumably intended to give the prosecution authorities a choice as to which procedure to adopt in any particular case.

The submissions were divided as to the merits of introducing prosecution appeals in the circumstances envisaged in Clause 9 I.  Some supported the proposed legislation, regarding it as appropriate that appeals should lie from acquittals which are directed or entered by judges on an erroneous basis of law.  It was pointed out that prosecution appeals against judicially determined acquittals already exist in a number of Australian States.  Some submissions, however, were strongly opposed to the proposed legislation, contending that wrongful acquittals should not be equated with wrongful convictions.  The proposed legislation undermines the “principled asymmetry” of the criminal law, according to one submission.  It was pointed out, probably correctly, that the introduction of prosecution appeals from judicially entered (as opposed to judicially directed) acquittals might well result in a reduction of the number of defendants who elect to be tried by a judge sitting alone.  

It is interesting to note that submissions to the United Kingdom Law Commission were also strongly polarised on this issue.  I do not, however, consider it to be within my brief to advise upon the appropriateness or otherwise of introducing the proposed legislation, but rather to discuss the adequacy of the safeguards contained in the legislation.  In this regard, I would make the following recommendations.

First, it was suggested in at least one submission that, if prosecution appeals are to be permitted, they should be by leave rather than by right.  It was pointed out that only one Australian State, Western Australia, allows for prosecution appeals as of right.

I strongly endorse this proposal.  A requirement that the prosecution obtain leave to appeal from an acquittal will go at least part of the way towards meeting the concerns of submitters who oppose the introduction of these provisions.   No one likes to contemplate that prosecution authorities might act in an irresponsible, capricious or overbearing way, and the chances of this happening are no doubt remote.  But it is nevertheless important that there be appropriate safeguards to ensure that it cannot happen.  Section 401(2) of the Tasmanian Criminal Code (1924) provides that the Attorney General can appeal to the Court of Criminal Appeal against an acquittal on a question of law “by leave of the Court or upon the certificate of the judge of the court of trial that it is a fit case for appeal.”  I consider that a similar provision should be included in the proposed legislation.

I therefore recommend that Clause 9 I (2) be amended so as to include a requirement for leave or alternatively for a certificate from the trial judge that it is a fit case for appeal.

The second matter to be discussed relates to the provision of legal representation for the acquitted person in the Court of Criminal Appeal.  As I understand it, legal aid would normally be available to a respondent on a prosecution appeal.  However, given that the respondent in these appeals will have been acquitted of the offence, I consider that the right to legal representation, at the expense of the State, should be legislatively enshrined.  This is already done in relation to appeals on questions of law which are not to affect existing acquittals.  (See s 5(A)(2)(e) of the Criminal Appeal Act which is to be replaced by Clause 9J(4) of the draft Bill).  It is unthinkable that a respondent to an appeal which, if successful, will not affect a previously entered acquittal, might have greater entitlement to representation than a person whose acquittal could be overturned on appeal.

I therefore recommend that a provision similar to that contained in Clause 9J(4) be introduced into Clause 9 I.
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ANNEXURE 1

Double Jeopardy Advice

List of Submitters

Important Note: Because submitters were not advised that the fact that they made submissions would be made public, Annexure 1 has been removed from this document.

ANNEXURE 2

List of Clauses to be Amended, Deleted or Replaced

	Clauses
	Recommendations
	Page

Reference

	9A(1)
	Replace proviso with new paragraph (c).
	17

	9A(2)
	In relation to the fresh evidence exception, insert a provision requiring that all applications for retrial are to be made within seven years after the acquittal.
	28

	9B
	Remove reference to manslaughter in relation to the fresh evidence exception.
	17

	9C(2)(a) and (b)
	Delete the words “appears to be” and replace with the word “is”.
	30

	9D(4)
	Clarify scope and intention.
	9

	9E(2)(a)
	Delete reference to “another person”.
	11

	9E(3) and (4)
	Delete and replace with provisions similar to United Kingdom legislation or the New Zealand Bill.
	13

	9E(5)
	Amend opening words to make it clear the offences which follow constitute an exhaustive list of administration of justice offences.
	12

	9F(2)(a)
	Amend to place emphasis on the likelihood of a fair trial.
	19

	9F(2)(b)
	Insert provision that time spent pending appeal, in relation to the administration of justice conviction, not to be taken into account.
	13

	9F(2)(c)
	Clarify intention and scope.
	19

	9G(2)
	Amend to substitute 28 days for two business days.
	25

	9G(4)
	Delete and replace with a provision similar to Clause 9J(4).
	29

	9I
	Insert a provision similar to Clause 9J(4).
	35

	9I(2)
	Insert a requirement for leave or for a certificate from the trial judge that it is a fit case for appeal.
	35

	9K(3)(b)
	Delete words “whether before or after the start of the investigation”.
	22

	9K(5)
	Delete
	24

	9K(6)
	Delete
	22

	9L
	Amend to make clear that it relates only to s 32 criteria and otherwise to clarify its scope,

Insert a further provision that, until the Court of Criminal Appeal has ordered a retrial, ss 8A and 9C of the Bail Act are not to apply.
	32

	9M
	Insert total prohibition on publication in relation to all steps from investigation to retrial.
	20
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