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Dear Members of the Working Party, 
 
 
Re: REVIEW OF MODEL DEFAMATION PROVISIONS STAGE 2 – Submission of Dr 
Daniel Joyce in response to draft Part A MDAPs and paper 
 
 
Thank you for progressing this second stage of the review into the current Defamation 
Provisions.  Thank you also for the short extension allowed.  I will target my submissions 
to those areas I am most concerned with in Part A.  I make these submissions as an 
academic who teaches media law and defamation law. 
 
Recommendation 1 
 
I think overall this is a useful clarification, though it may now also parallel the position 
taken in the case law. 
 
Recommendation 2 
 
I am concerned that offering a conditional, statutory exemption for standard search 
engine functions, whilst seeming to address the growth of cases in this area, may leave 
plaintiffs unable to practically address the damage to their reputations online.  It is 
concerning, and I think highly inappropriate, to underpin this move by reference to ‘the 
significant social and economic value of search engines’. 
 
Defamation law is about balancing the protection of reputation as against speech.  
Whilst clearly that balance is not achieved in Australia, giving digital platforms further 
protection on account of their economic power and significance is extremely 
problematic.  No such protection has been afforded the traditional media in the 
development of defamation law on account of its ‘significant social and economic value’.  
I do not think this recommendation should proceed. 
 
Safe harbour provisions are to be avoided, especially when offered to the most powerful 
of actors within the media law landscape.  There is increasing concern within US 
scholarship and policy about the effects of such an approach.1 
 

 
1 See Julie E Cohen, Between Truth and Power: The Legal Constructions of Informational 
Capitalism (Oxford University Press, 2019) pp 97-101. 






