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Civil and Administrative
Tribunal Act 2013,  REVIEW 

Prepared for Department of Justice
By Gurjit Singh



Summary

—
The purpose of the review is to �nd out how well it is working, and
to look at reforms that could strengthen access to justice for people
in NSW. My biggest mistake was that I believed that NCAT provides
dispute resolution and upheld Australian laws. However I saw
tribunal members lying, screaming, refusing me to read from notes,
bullying, threatening, ignoring procedural fairness, biased, ignorant,
incompetent and not willing to read the material in front of them
before they decide. In some of the hearings they even lost my
a�davits and written submissions.

And I hope no other person and family will ever be exposed to level
of unfairness and cruelty. Upholding the law is the least NCAT care.

It is not possible to include all issues in one submission. My each
submission will deal with limited number of issues for easier
understanding of the person evaluating it.

Quality of the human resources is missing from reception desk of
registry to higher leadership of NCAT.

It is my understanding the Parliament intended to achieve cheap
and quick justice for parties in litigation. However this objective is
often used to circumvent the fair process to ignore important
issues and make it cheap and quick for tribunal members. In other
words tribunal members often abuse their power and defy the
objectives of act.
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Submission Part 2
1. Part time members
2. No rules of evidence does not mean "No Evidence".
3. Same matter between same parties in two di�erent division of

NCAT
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Part Time Members
 

Many of the tribunal members are part time members of the
tribunal. Part time members mostly are lawyers and they are free to
accept jobs and payment from any one in their private practice.
How does the tribunal ensure part time members have no con�ict
of interest between the parties whose matter they are deciding. Its
better to have 1 full time member than two part time member. At
least this brings integrity to the organisation. How cheap you go ?

4



General Member

General Member consider the matter �rst time during
direction hearing in residential division of NCAT. She made
directions to registry to list the residential matter along with retail
lease matter as outcome of retail lease matter will decide the
outcome of residential lease. 
 
Senior Member  came along and over turn General Member

 decision without any appeal process or inviting any
submissions from tenant, merely on request from agent of
landlord.
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General Member
 -Part

time?

—
On 19 April General Member  in �le RT 10018 goes on to
decided landlord had an oral agreement that under residential
tenancy act. Member  had no evidence in relation to this
from landlord.

My application to adjournment was refuse because I was in hospital
and could not answer Tribunal Calls. 
 
The matter proceeded to appeal panel. They upheld the decision.
Matter 10018 is in Supreme Court now. 
 
As a result of this ruling I am paying $300 per week in residential
rent and $6500 in retail lease division. A way more than i should
have been paying.
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Senior Member  
Landlord �led another termination notice under 90 days termination
notice.

Again this time he �led no a�davit evidence to support his oral
agreement claim.

But tribunal goes on to make speci�c direction to landlord to �le a�davit
evidence in relation to oral agreement.

 
He did not �le any a�davit to support his claim of oral agreement. 

Till date NCAT has no evidence from landlord that there is an oral
agreement in relation to residential tenancy.  
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Recommendations



Next steps

—
In line with the review, I propose following recommendation

1. Matters should not proceed to hearing without evidence.
2. Matter should be listed for hearing once parties have complied

to the directions.
3. Matter involving same parties on same subject matter should be

heard together in one division of NCAT
4. Decisions made by NCAT should not be set aside without due

process by senior members.
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Time to Chat
I love to talk through the above with you if you require. Please email
me or call me to book a time , and we'll arrange everything for the
meet — including strong co�ees

.
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Annexure

—
Following annexure attached to the submissions

 

1. Decision of Senior Member 
2. Documentation �led in residential division in RT 18/10018 and

in appealing decision of RT 18/10018 shows level of disregard of
NCAT and abusing their power.
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REASONS FOR DECISION 

Application 

1 This is an application pursuant to section 85 of the Residential Tenancies Act 

2010 (the Act) for termination of a residential tenancy agreement after service 

of a notice to terminate a periodic agreement (90 day no grounds notice). 

2 The matter was listed for directions on 26 March 2019 and the following 

orders were made. 

(a) The applicant shall provide to the respondent and the Tribunal 

either in person or by post any statements either by way of 

statutory declaration or affidavit that they intend to rely on in 

relation to the following by 2 April 2019.  

(i) How the agreement for a residential tenancy was formed. 

(ii) How and when the termination notice was served. 

(b) The respondent shall provide to the applicant and the Tribunal 

either in person or by post a copy of all documents, any further 

documents on which the respondent intends to rely on in 

response by 9 April 2019. 

3 The directions were particularly pertinent as they informed the applicant that it 

bears the onus of proof and it must establish the terms of the residential 

tenancy agreement through evidence.  As it transpired, the applicant filed no 

evidence establishing the terms of the residential tenancy agreement, and for 

the reasons that follow, the application must fail. 

4 The applicant (hereinafter the landlord) relies on the following documents 

(1) the affidavit of  sworn to April 2019 (Exhibit A);  
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(2) submissions to the Tribunal concerning  

 filed on 24 January 2019 (Exhibit B);  

(3) submissions filed on 20 December 2018 (Exhibit C);  

(4) affidavit of  sworn 15 May 2019 (Exhibit D). 

5 The tenant relies on  

(1) submissions and documents filed on 19 March 2019 (Exhibit 1);  

(2) affidavit and submissions filed on 9 April 2019 (Exhibit 2). 

Background 

6 There is a significant procedural history which is relevant to the application. 

7 The landlord entered into a retail lease with  

 in respect of a restaurant located at  

(the commercial premises). 

8  was and remains the principal director of the applicant company.  

9 Mr Singh was the director of the lessee,  which has 

since been deregistered. 

10 Mr Singh has been in possession of the retail lease premises since 1 

November 2006 and the retail lease is subject to protracted litigation in this 

Tribunal and in the Supreme Court. There are two residential units located 

above the restaurant which are subject of these proceedings (the residential 

premises).  

11 The question to be determined before me is 

(1) Whether the parties entered into an oral residential tenancy agreement; 

and if so what were the terms of the agreement; 
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(2) Whether the notice of termination was valid; 

(3) Whether the notice of termination was retaliatory pursuant to s115 of 

the Act.  

Did the parties enter into an oral residential tenancy agreement and if so what 
were the terms of the agreement? 

12 The agreement that is the subject of this application has also been subject of 

protracted proceedings. Not all applications before this Tribunal need 

relevantly be mentioned here. However material findings of fact were made in 

related proceedings RT 18/10018. In that application the landlord sought 

termination pursuant to section 87 of the Act for a breach of the agreement, 

namely the tenant’s failure to pay rent. The application was heard on 19 April 

2018 and the Tribunal published written reasons for decision.  

13 The relevant facts are contained at [18] and following of the reasons for 

decision.  I have set out these facts in full: 

(a) The parties made a retail lease agreement for a ground floor 

restaurant… At the same time, the parties made a collateral 

agreement for the respondent to occupy residential premises on 

the 1st floor in the same building (the premises). 

(b) There was no separate written residential tenancy agreement for 

the premises which was made as an oral agreement and 

collateral to the retail lease. 

(c) The amount payable by the respondent is in 2 parts, rent for the 

retail lease (not relevant here) and a separate amount of $300 

as rent for the premises. The term of the occupation of the 

premises is for the duration of the retail lease on the ground 

floor (emphasis added). 
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(d) In December 2017 the parties agreed that the respondent had 

fully paid what the respondent conceded was “rent” up to 31 

December 2017 and, and that he would continue to pay $300 

rent per week after that. 

(e) The respondent made some payment the last being on 16 

January 2018 so that he is paid to and including 28 January 

2018…. 

14 At [20] to [23] the Tribunal continues with its material findings of fact: 

20 However, I am satisfied that the evidence shows an oral residential 
tenancy agreement for the premises albeit as a collateral agreement to the 
retail lease. 
 
21 The essential terms are clear as the parties and premises are identified, 
the rent is stated and the terms of the agreement are stated. The parties have 
performed the essential terms for some years. 
 
22 I find that the parties have accepted that the relationship of the parties is 
as landlord and tenant for the premises. 
 
23 I further find that the respondent has accepted there is a tenancy 
agreement by his references to the weekly payment as “rent” and his 
submissions that the landlord is in breach of its obligations under the RTA, 
namely section 37 (no rent records) and section 63 (failure to provide and 
maintain the premises). 

15 The question I must determine is whether I am bound by the material facts as 

found by the Tribunal on 19 April 2018 or whether terms of the said 

agreement should be re-determined or re-litigated. The landlord’s solicitor,  

, submits that I am bound by the material findings of fact and  

submits that I should rehear the issues, and make new or fresh material 

findings of fact. 

The Appeal 

16 The tenant appealed the decision RT 18/10018. The appeal was on a number 

of grounds but importantly the tenant did not appeal the findings of fact as set 

out above in [13] and [14].   
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17 The appeal proceedings (AP 18/22042) were heard by the Appeal Panel on 

11 July 2018. The grounds of appeal are set out at paragraph of the Appeal 

Panel decision. The tenant relied on 6 errors of law which were summarised. 

In the notice of appeal the tenant did not cavil with the findings of fact that: 

(1) an oral agreement was entered into collateral to the retail lease. 

(2) he had to pay $300 per week to preserve the residential tenancy. 

(3) the term of the occupation of the premises is for the duration of the 

retail lease on the ground floor. 

18 Accordingly, the Appeal Panel did not overturn the relevant findings of fact as 

to the existence of the residential tenancy agreement nor did the Appeal 

Panel make findings, orders or decisions which overturn or set aside the 

material findings of fact that the parties entered into a landlord and tenant 

relationship for a fixed term, being “for the duration of the retail lease on the 

ground floor”.  

19 The tenant sought to argue on appeal was that there is one retail lease 

agreement between the parties and that therefore the premises are premises 

to which the Act does not apply because the predominant use of the premises 

is for the purposes of a trade, profession, business or agriculture (see s7(h) of 

the Act).  The Appeal Panel rejected that argument: 

[53] in our view, the tenant’s submission is misconceived. Although they may 
be, on the tenant’s contention, one agreement for both the shop and the 
residential unit as to which we make no finding, the relevant question to be 
addressed so far as section 7 (h) is concerned, is whether the agreement 
concerns to premises (i.e. the shop and the unit) or single premises. If it is the 
latter the question then is can it be said whether the premises, although used 
for residential purposes have the predominant use of being for the purpose of 
a trade, profession, business or agriculture. 
 
[54] In the decision the Tribunal was satisfied that the evidence showed the 
existence of an oral residential tenancy agreement “albeit as a collateral 
agreement to the retail lease the Tribunal found that the parties had made a 
retail lease agreement for a ground floor restaurant and, at the same time, the 
parties had made a collateral agreement for the tenant to occupy residential 
premises on the first floor or the same building. 
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[55] in our view, the critical issue is whether the premises referred to in the 
residential tenancy agreement are one and the same premises as the 
premises the subject of the retail lease. The tenants own evidence describes 
the two premises as shop 1 and unit 2. Neither the landlord nor the tenant 
took issue with the finding of fact contained in the decision that the restaurant 
is on the ground floor and the residential unit is on the first floor. Nor did the 
tenant seek to argue that the residential unit was in fact part of the same 
premises the subject of the retail lease. In our view, the provisions of section 
7 (h) are not engaged in the circumstances of this matter Ground 3 is 
rejected. 

20 The findings of fact of the Tribunal at first instance were confirmed by the 

Appeal Panel and I am satisfied that the material findings of fact give rise to 

an issue estoppel. 

21  [1950] HCA 22; (1950) 81 CLR 446,  said at 

466-8: 

The rule as to issue estoppel is generally stated in the words of Lord 
Ellenborough in Outram v Morewood (1803) 3 Beast 346 at 355; 102 ER 630 
at 633. His Lordship said that the parties and privies are “precluded from 
contending to the contrary of that point, or matter of fact, which having been 
once distinctly put in issue by them … has been, on such issue joined, 
solemnly found against them”. … The same rule was concisely stated by 
Dixon J in Blair v Curran (1939) 69 CLR and 531 where his Honour said “A 

judicial determination directly involving an issue of fact or of law disposes 
once for all of the issue, so that it cannot afterwards be raised between the 
same parties or their privies.” 
… 
The question will be whether an issue of fact or law which is raised in the later 
proceedings was an issue of fact or law which was also raised in the earlier 
proceedings and therefore determined. 
 
In the second place, it follows from the very nature of the difference between 
the plea of res judicata and the plea of issue estoppel that different materials 
are relevant in each case. Where the pleas of res judicata, only the actual 
record is relevant. Where the plea is of issue estoppel, any material may be 
looked at which will show that issues were raised and decided. … 
It should perhaps be added that, as  [1939] 62 

CLR at 532, the estoppel, so far as it applies to the facts, is confined to 
ultimate facts. It does not extend to mere evidentiary facts. 
 

22 The issues which were raised in the application for termination on the basis of 

rent arrears are identical to those raised by this application and are thus 

“ultimate facts” and not mere evidentiary facts.  In order to proceed the 

Tribunal needed to satisfy itself of jurisdictional threshold questions as to the 
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existence of a residential tenancy agreement, and in particular it decided the 

term of the agreement, being the duration of the retail lease on the ground 

floor. 

23 I am satisfied that an issue estoppel is established and that I am bound by the 

findings of fact set out in [13] and [14] above as these findings were not 

overturned on appeal (and in the absence of any notice of contention). 

24 Even if I have erred and there is no issue estoppeI am satisfied the landlord 

has filed no evidence to establish different facts. Despite being specifically 

directed to establish the agreement and to file evidence to that effect, the only 

evidence as to formation of the agreement is contained in the affidavit of  

 who provides hearsay evidence as to the formation of the 

contract. The evidence is entirely silent as to the terms of the agreement. 

“The parties proceeded by way of an oral Lease Agreement” 

25 The only relevant evidence before me at the hearing is contained in the 

tenant’s affidavit: 

“10 In 2013, upstairs units had been occupied by tenants since 2006 and we 
were living in Glenmore Park since 2006. 
 
11. Unit 2 only became available in March 2013. 
 
12. We moved into  in March 2013. 
 
13.  visited the restaurant to collect rent for the restaurant. I said 
“Uncle unit 2 is becoming available and we are looking to move near the 
restaurant.” 
 
14. He agreed to let me occupy and we agreed the rent at $300 per week 
including GST.  
 
15. I said “Uncle should we formalise the lease?” 
 
15.  said “no need, you can live as long as you leasing the restaurant 
[sic].  
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Evidence of  

26 The landlord gave sworn evidence in the witness box. He denied ever having 

a conversation with the tenant to the effect that the landlord could occupy the 

residential premises as long as the restaurant was in operation. The tenant 

gave evidence to the contrary in his undated, albeit sworn, affidavit at page 2 

in the documents filed and served. 

27 In the event that I have erred and an issue estoppel is not established, I make 

the following findings of fact.  On balance I accept and prefer  

evidence on this issue.  From the reasons published by the Tribunal in RT 

18/10018, I conclude that the tenant must have given evidence to the effect 

that he was permitted to occupy the residential tenancy as long as he was 

operating the restaurant, that his evidence was accepted, and the finding 

were made accordingly. I reject the landlord’s submission that the evidence is 

a recent invention.  The tenant must have provided evidence to the effect in 

RT 18/10018, otherwise the Tribunal could not have arrived at its finding.  In 

addition, I find it more probable than not that the parties would have discussed 

the term of the agreement in the broadest of terms, and I reject the notion as 

advanced by the landlord, that the agreement was entirely open ended and 

the parties had not discussion about it. The landlord has filed no evidence and 

has made no submission that the agreement is a “periodic agreement” or the 

terms; i.e. weekly, monthly, of such an agreement.  

Is the Notice of termination pursuant to s85 valid? 

28 Section 85 of the Act deals with termination of periodic agreements (emphasis 

added). It provides 

85 Termination of periodic agreement 

(1)    A landlord may, at any time, give a termination notice for a periodic 
agreement. 
(2)    The termination notice must specify a termination date that is not earlier 
than 90 days after the day on which the notice is given. 
(3)    The Tribunal must, on application by a landlord, make a termination 
order if it is satisfied that a termination notice was given in accordance with 
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this section and the tenant has not vacated the premises as required by the 
notice. 
(4)    This section does not apply to a residential tenancy agreement if 
the tenant has been in continual possession of the same residential 
premises for a period of 20 years or more. 

29 The agreement between the parties is a fixed term agreement, for the term of 

the retail lease.  In these circumstances the termination notice pursuant to 

section 85 is invalid and I make that finding accordingly. 

30 In the event that the retail lease ceases to exist or the tenant vacates the retail 

lease premises and the tenant does not vacate the residential tenancy, the 

landlord may serve a fresh s85 Notice of Termination.  

31 Nothing in these reasons precludes the landlord from serving a notice of 

termination for breach, for example for non-payment of rent, in the event the 

tenant breaches the terms of the agreement. 

Is the termination notice retaliatory? 

32 The tenant has applied to the Tribunal for an order pursuant to section 115 of 

the Act that would declare a Notice of Termination of the tenancy served on 

him by notice dated 3 August 2019 under section 85 of the Act is of no effect 

on the basis that it is retaliatory. 

33 In light of the finding that the notice of termination served under s 85 invalid it 

is not necessary for me to determine whether the notice was retaliatory. 

Orders 

34 The application is dismissed. 

********** 
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7. The appellant is unable to obtain a copy of this document within the time frame specified for 

this stay application. 

8. Further, the appellant will look to rely on this document in the appeal when it is available. 

9. The appellant has never seen the document so it will be a fresh document to the appellant 

and the appellant may need an opportunity to examine and consider the document. 

10. The appellant requests that the timetable in relation to the appeal, take into account the 

appellant receiving a copy of this document and having a period of time, says three days, to 

consider it. 

11. The appellant is otherwise ready to proceed to deal with this appeal. 

Stay order  

12. The appellant lodged an application for 12 orders and an affidavit with 72 paragraphs 

resisting the path taken by Member  in proceeding to an unlawful appeal in action File 

No. RT 18/10018. That application and affidavit is attached. 

13. That application and affidavit is relevant to all of the considerations pending on this stay 

application and the appellant relies on that application and affidavit. 

14. The appearance is that Member  did not address that application and affidavit and 

the issues raised by them. 

15. Further to the grounds set out in the application for stay, the appellant submits as follows. 

16. There are three considerations in relation to the question of the stay. They are: 

1 The obligation to pay rent while in occupation; 

2 Obligations to pay contended arrears; and 

3 The respondents' purported termination of the tenancy. 

The obligation to pay rent while in occupation; 

17. Member  made a "pay and stay order" providing for $300 per week rent. 

18. That order was not vigorously resisted by the respondents. 
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19. The appellant's claim regarding shop one and this residential unit are set for hearing on the 

19th and 20th of July, eight weeks away. 

20. Issues at that trial include that there is a commitment by agreement, for which the appellant 

gave valuable consideration to the respondent, for a term of this residential tenancy to 

continue without rent change for three years from 1st November 2018. 

21. Having to move home will be a massive disruption to the appellant and his family and a 

serious intrusion on the capacity to prepare for and conduct the trial. 

22. It is appropriate to preserve the status quo until that issue is determined. 

23. The appellant respectfully submits in all the circumstances, it is appropriate to continue the 

"pay and stay order" until after the trial of the matter and as directed by the trial member. 

Obligations to pay contended arrears 

24. Obligations to pay contended arrears were held over pending a decision in AP File No 

18/15303. 

25.  Nothing that was dealt with or determined in that action had any impact of the issue of 

residential rental arrears. 

26. Member  made the order, linking to that decision, possibly on the basis of 

submissions or comments made to him by the respondents and their representatives or in 

the alternative, because of misinterpreted information on the file. At the time of the 

hearing, the appellant was in hospital. 

27. In the appellant's respectful submission, this question of arrears should properly abide the 

event of the hearing in July and be stayed until then. 

28. The status quo should remain, safeguarded by the "pay and stay order" until the trial in July. 

29. In any event, the quantum of the arrears and the method of calculation is in issue in this 

appeal. 

The respondents' purported termination of the tenancy 

30. The respondents' termination of this tenancy is on a "no grounds" basis. 
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31. Given or that no prejudice is raised and relied upon in the termination, the appellant 

respectfully submits that this application can proceed on the basis of no demonstrated 

prejudice. 

32. The appellant's claim regarding shop one and this residential unit are set for hearing on the 

19th and 20th of July, eight weeks away. 

33. Issues at that trial include that there is a commitment by agreement, for which the appellant 

gave valuable consideration, for a term of this residential tenancy to continue without rent 

change for three years from 1st November 2018. 

34. Having to move home will be a massive disruption to the appellant and his family and a 

serious intrusion on the capacity to prepare for and conduct the trial. 

35. It is appropriate to preserve the status quo until that issue is determined.  

36. The appellant respectfully submits in all the circumstances, it is appropriate to continue the 

tenancy without termination until after the trial of the matter and as directed by the trial 

member. 

Orders sought 

37. That orders of Member  made on the 19th of April 2018 be stayed, particularly: 

a. That order 2 be stayed until further order by the trial member in action File No. COM 

17/53291/7; 

b. That order 3 be stayed until further order by the trial member in action File No. COM 

17/53291/7; 

c. That order 5 continue until further order by the trial member in action File No. COM 

17/53291/7; 

 

Unless the Tribunal seeks to hear more from the appellant, that is the appellant’s submission. 



Schedule 4, Clause 10(2) of the NSW Civil & Administrative Tribunal Act 2013 provides the following:
(a) If the party is causing the disadvantage is the applicant – order that the proceedings (or part of the proceedings) 

be dismissed or struck out, or
(b) If the party causing the disadvantage is not the applicant: 

(i) determine the proceedings (or part of the proceedings) in favour of the applicant and make any 
appropriate orders, or

(ii) order that the party causing the disadvantage be struck out of the proceedings (or part of the 
proceedings). 

For further information about your rights and obligations in relation to this order please read NCAT’s Rights and Obligations Guideline available 
on the NCAT website at 

 

NOTICE OF ORDER

GURJIT SINGH
gurjit1@yahoo.com.au
 
 
 

File No: RT 18/16723
RT 18/10018
Quote in all enquiries
eNumber: 57013SZ50

Application to the Tribunal concerning  
Australia 

Pursuant to section 63 of the Civil and Administrative Tribunal Act 2013, the Tribunal makes an 
amendment to paragraph 4 made in RT 18/16723 on 30 April 2018 as follows: 
 

4. I gave oral reasons for my decision to make the orders listed above. In essence, I 
refused Mr Singh's application for these residential tenancy proceedings to be heard in 
conjunction with the retail lease proceedings. The residential tenancy proceedings 
have already been decided, in that the Tribunal has terminated the tenancy effective at 
the end of May 2018. If Mr Singh is of the opinion that both the retail lease and the 
residential tenancy proceedings ought to be heard together, the appropriate avenue is to 
appeal against the decision made on 19 April 2018 in RT 18/10018. 

23/05/18 
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RESPONDENT’S SUBMISSION 

 

1. This may be a very unusual residential tenancy application. 

2. The allegation made by the applicant is based  on unpaid rent. 

3. What this applicant does not tell this tribunal is that as a result of an NCAT interim order, the 

respondent is paying $6,500 per calendar month to the respondent pursuant to that interim 

order to abide the event of the decision made by NCAT in action number COM 17/53291. 

4. In that action, this respondent as applicant makes an application for orders, including: 

3. “A further declaration that the applicant and the respondent made an agreement in 

relation to the premises in about October of 2015, (​the renovation agreement​) 

whereby the applicant at it's own expense would perform a substantial renovation 

and upgrade of shop 1 of the premises (which renovation is completed) in 

consideration for  ​agreeing that the rent would remain at its level as 

of September 2015 for the premises, for a period commencing at the completion of 
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the renovation for three years. The renovation completed on 31​st​ October, 2017 and 

thereby, the term extends from the 1​st​ of November, 2017 to the 31​st ​of October 

2020. 

4. A further declaration that the rent payable from November 2017 until the 31​st 

October 2020 in respect of the premises, is to be an amount of $5,000.00 per month 

for shop 1 and an amount of $300.00 per week for the residential accommodation to 

be paid by the applicant to , commencing 1​st​ of November, 2017, and 

continuing, requiring rental payment on a monthly basis to be paid on the 1​st​ day of 

each month for shop rent, and on the 15​th​ of the month for residential rent, as 

monthly rent for the tenancy of the premises until the 31​st​ of October, 2020. 

5. A further declaration that the rent payable from November 2017 for shop 1 and also 

for the residential premises occupied by the applicant is to remain unchanged until 

the 31​st​ October 2020.”  

5. That claim and contention is presently before this Tribunal in the other action.  

6. Rather than set out in depth or copy here, the 14 pages of the applicant’s Points of Claim and 

the similar sized defence served in the action, this submission will set out the principal terms 

of the agreement the applicant alleges between the parties in the other action: 

Parties 

Landlord 

Gurjit Singh & ACN  605 054 242 Pty Ltd Tenant 

Premises 

Shop one, . 

Rent 

$6.300 per calendar month 

Term 

3 years from the 1​st​ of November 2017 to the 30​th​ October 2010. 
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7. That agreement is presently alleged and in issue between the parties in action COM 

17/53291. Those pleadings deal with the allegations and background in much more detail. 

8. The respondent in fairness to the tribunal and the applicant, is compelled to inform the 

tribunal that this applicant denies the existence of the agreement.  

9. The respondent here, who is the applicant in the other action seeks orders that the 

agreement is binding and for enforcement of the terms of the agreement. 

Principal Submission 

3. The applicant makes 2 submissions to this tribunal for this hearing today. 

4. The first submission is that the issue of the tenancy including the residential component 

which is the subject of the applicant’s claim in this matter is already before the tribunal in 

the earlier instituted action and proceeding for determination. 

5. The matter is properly before the tribunal in action number COM 17/53291 and in the 

respondents’ respectful submission, this tribunal should stay the termination notices and 

this application to abide the event of the determination in the action COM 17/53291. 

6. That submission is made, to the extent that this tribunal has any choice. The ​Residential 

Tenancies Act 2010 No 42, per section 7 deals with  premises to which the Act does not apply 

and sets out; 

(h)  premises used for residential purposes, if the predominant use of the premises is for 

the purposes of a trade, profession, business or agriculture. 

7. The respondent’s position is that it relies on one agreement. That is an agreement between 

companies and natural persons on both sides. It is an agreement that relates to and provides 

for tenancies for a retail shop, particularly an Indian restaurant and a residential unit. The 

one agreement provides for a tenancy in both. 
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8. It suits the landlord’s purposes to divide the two tenancies or suggest they can be divided. 

Nonetheless, in the circumstances, that flies in the face of common sense and also what 

actually happened. 

9. In the respondent’s submission, the reality is there is one agreement relating to both 

properties. One of the properties is a shop and the other is a residence. This is an agreement 

to which the ​Residential Tenancies Act ​does not apply. 

The agent’s conduct 

10. This applicant makes no reference to the $6,500 being paid by the respondent to the 

applicant each month. The agent does not deal with that topic to any extent at all.  

11. There is an appearance that the agent has made this application and that the applicant and 

the agent are contending that as no rent is paid to the agent, therefore there must be a 

breach and default. The agent ​chooses​ not to tell the tribunal about the payment of $6,500 

each month. 

12. It is one thing for the agent to come before this tribunal having set out the relevant portions 

of the other action and present cogent arguments about why the tribunal today should not 

pay attention to what is happening in the other action. It is a completely different thing for 

the agent to come before this tribunal explaining nothing or very little that is happening in 

the other action other than her conclusion that what is happening in the other action is 

irrelevant. Her position is, she will not be telling the tribunal much about the other action 

because she doesn’t know much about it anyway. She has no involvement in the other 

action. This landlord is represented in that case by , solicitor. 

13. What this demonstrates to the tribunal is how completely unreliable this agent is in terms of 

providing facts to this tribunal in this matter. 

14. While this respondent pays this landlord $6,500 a month pursuant to an interim order in 

action number COM 17/53291, there is no need for any order to be made other than an 

order staying the 2 notices of termination served by the applicant. 
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15. In all the circumstances, the respondents respectfully submit that is the only proper course. 

Orders sought 

16. The applicant seeks interim orders preserving the status quo as to the tenancy in this action. 

17. The applicant seeks an order staying the termination notice served by the respondent in 

December 2017 until further order.  

18. The applicant seeks an order staying the termination notice served by the respondent in 

March 2018 until further order.  

19. That the above orders continue in operation until discharged by a member in the action 

number COM 17/53291 where a decision is currently being dealt with. 

Unless the tribunal seeks to hear more from the respondent, that is the respondent’s submission. 
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Schedule 4, Clause 10(2) of the NSW Civil & Administrative Tribunal Act 2013 provides the following:
(a) If the party is causing the disadvantage is the applicant – order that the proceedings (or part of the proceedings) 

be dismissed or struck out, or
(b) If the party causing the disadvantage is not the applicant: 

(i) determine the proceedings (or part of the proceedings) in favour of the applicant and make any 
appropriate orders, or

(ii) order that the party causing the disadvantage be struck out of the proceedings (or part of the 
proceedings). 

For further information about your rights and obligations in relation to this order please read NCAT’s Rights and Obligations Guideline available 
on the NCAT website 

 

1
www.ncat.nsw.gov.au

NOTICE OF ORDER

GURJIT SINGH

 
 
 

File No: RT 18/10018
Quote in all enquiries
eNumber: 56874XH50

Application to the Tribunal concerning  
Australia 

 
Respondent: GURJIT SINGH 
 
On 21-Mar-2018 the following orders were made: 
 
1. By Determination of member, on 21 March 2018 the hearing was adjourned to a date to 
be fixed by the Registrar. 
 
A separate written notice of the new hearing date will be sent to you in the near future. 

21/03/18 
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Schedule 4, Clause 10(2) of the NSW Civil & Administrative Tribunal Act 2013 provides the following:
(a) If the party is causing the disadvantage is the applicant – order that the proceedings (or part of the proceedings) 

be dismissed or struck out, or
(b) If the party causing the disadvantage is not the applicant: 

(i) determine the proceedings (or part of the proceedings) in favour of the applicant and make any 
appropriate orders, or

(ii) order that the party causing the disadvantage be struck out of the proceedings (or part of the 
proceedings).

For further information about your rights and obligations in relation to this order please read NCAT’s Rights and Obligations Guideline available 
on the NCAT website at 

 

www.ncat.nsw.gov.au

NOTICE OF ORDER

GURJIT SINGH

 
 
 

File No: RT 18/10018
Quote in all enquiries
eNumber: 56874XH50

Application to the Tribunal concerning  
Australia 

On 28 March 2018 the Tribunal made the following procedural directions for the parties to 
application RT 18/10018. 
 
1. This is an application by the landlord for the termination of a residential tenancy 
agreement. There are presently proceedings between the parties in relation to a retail leases 
matter which will proceed to a final 1 day hearing. A date has not yet been allocated for the 
retail leases matter. This matter was adjourned on 21 March 2018  to be listed for final hearing 
with the retail leases matter. The applicant landlord in this matter has sent a request that the 
matter be relisted for hearing urgently on the basis that the retail leases matter will not be heard 
for some time and it is unrelated to the residential tenancy matter and the tenant is not currently 
paying rent. The matter is relisted for hearing on 12 April 2018 at 3.30pm in Penrith to deal with 
the following issues at the hearing of 12 April 2018:  
 
i. Any reasons as to why the termination application in relation to the residential tenancy 
agreement cannot be dealt with prior to the finalisation of the retail leases matter.  
ii. If the matter can be dealt with, whether the residential tenancy should be terminated.  
 
In that regard the following directions are made: 
 
2. The applicant is to provide to the respondent and the Tribunal, either in person or by 
post, all the submissions and documents they intend to rely on in relation to the 2 issues raised 
in order 1 above by 3 April 2018. 
3. The respondent is to provide to the applicant and the Tribunal, either in person or by 
post, all the submissions and documents they intend to rely on in relation to the 2 issues raised 
in order 1 above by 10 April 2018. 
4. The documents are to include: 
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Schedule 4, Clause 10(2) of the NSW Civil & Administrative Tribunal Act 2013 provides the following:
(a) If the party is causing the disadvantage is the applicant – order that the proceedings (or part of the proceedings) 

be dismissed or struck out, or
(b) If the party causing the disadvantage is not the applicant: 

(i) determine the proceedings (or part of the proceedings) in favour of the applicant and make any 
appropriate orders, or

(ii) order that the party causing the disadvantage be struck out of the proceedings (or part of the 
proceedings).

For further information about your rights and obligations in relation to this order please read NCAT’s Rights and Obligations Guideline available 
on the NCAT website at

 

www.ncat.nsw.gov.au

i. Any written submissions the parties intend to make in relation to the issues 
ii. Copies of any residential tenancy agreements 
iii. Copies of any termination notices.   
iv. Copies of any payments ledgers 
v. Hearing notes from the applicant.  
vi. Any other documents that the parties intend to rely on. 
 
5. The documents provided by each party must be placed in a folder, each page must be 
numbered to provide easy identification by all concerned at the hearing. Folders provided to the 
Tribunal and to the other party(ies) must be identical and in the same order. The folder(s) 
should be marked with the name of the party and include: 
                - an index 
                - a chronology of significant events 
                - all documents required by these directions 
                And all documents must be legible and in colour (if the original is in colour). 
 
6. If either party seeks to be legally represented they must make such application to the 
Tribunal by 3 April 2018 and the Registry will deal with such request accordingly.  
 
 
A separate written notice of the new hearing date will be sent to you in the near future

28/03/18
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For further information about your rights and obligations in relation to this order please read NCAT’s Rights and Obligations Guideline available 
on the NCAT website at

www.ncat.nsw.gov.au

NOTICE OF ORDER

GURJIT SINGH

 
 
 

File No: RT 18/10018
Quote in all enquiries
eNumber: 56874XH50

Application to the Tribunal concerning  
Australia 

Applicant:  
Respondent: GURJIT SINGH 
 
On 19-Apr-2018 the following orders were made: 
 
ORDERS 
 
1 The respondent's application today for an adjournment is dismissed. 
 
2 The respondent is to pay the applicant the sum of $3,771.43 on the later of 30 May 2018 
or seven days after the Appeal Panel gives its decision in the Retail Lease dispute, plus interest 
on that amount from 21/4/18 until paid, at the rate of 7.5% pa. 
 
3 The tenancy agreement is terminated on the later of 31 May 2018 or seven days after the 
Appeal Panel gives its decision in the Retail Lease dispute, and vacant possession is to be 
given on that date if the tenant has not complied with Order 2.. 
 
4 Orders 2 and 3 are suspended under s114 or stayed under s188  to the later of the dates 
in those orders or seven days after the  determination of the Appeal Panel in the Retail Lease 
Dispute, if not given before the dates in those Orders . 
 
5 The respondent is to pay the applicant the sum of $300 payable weekly from 20/4/18 (or 
pro rata $42.86 per day) until vacant possession is given to the applicant.  
 
6 The hearing date in RT 18/16723 is vacated  and is to be listed after the Appeal 
determination is given together with any application made by the tenant pursuant to  the 
following order.  
 
7 By 27/4/18 the respondent is to file any application he may have under RTA s63 (in 
which he alleges the landlord's breach thereof) and seeking a remedy under RTA s187(1)(d) for 
compensation.  He is to also include any application for an extension of time under the Civil and 
Administrative Tribunal Act s41.  
 
REASONS  
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For further information about your rights and obligations in relation to this order please read NCAT’s Rights and Obligations Guideline available 
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Application 
 
1 This matter concerns an application filed 28/2/18 pursuant to the Residential Tenancies 
Act 2010 (RTA) s 187 for termination of a tenancy agreement, and for unpaid rent.  
  
2 The matter is listed today to determine the matters set out in Order 1 made 28/3/18, 
namely (in summary), to determine whether or not the application can be determined prior to the 
finalisation of the retail leases matter, and if the matter can be dealt with, whether or not it 
should be terminated.  The related issue of unpaid rent should also be determined. 
 
The dispute 
 
3 The respondent contests the application on the ground that there is no residential 
tenancy agreement, and the tribunal has no jurisdiction to determine the application under the 
RTA by reason of RTA s7f (sic) which (refers to a hospital or nursing home) and I assume that 
this should be a reference to s7(h) which relevantly provides: 
 
"7.  Premises to which Act does not apply 
This Act does not apply in respect of the following premises: 
... 
(h) premises used for residential purposes, if the predominant use of the premises is for the 
purposes of a ...business..." 
 
Appearances 
 
4 The applicant appeared by , managing agent.  
 
5 The respondent did not appear but had delivered an email to the Registry at 4.39 AM in 
which he relevantly said: 
 
"I am unwell today and not able to attend hearing today.  Right now I am going through test in 
ED of Nepean Hospital.  I seek adjournment today. You can verify this with Nepean Hospital." 
 
and there was no medical certificate provided, and no representative (including his wife) 
attended the Tribunal to provide any evidence about the respondent's condition.  I will return to 
the question of an adjournment below. 
 
 
Jurisdiction 
  
7 The Tribunal has jurisdiction pursuant to the Civil and Administrative Tribunal Act 2013 
(NSW) ("CATA") ss28 (Jurisdiction of Tribunal generally),  29 (General jurisdiction) and 
Schedule 4 clause 3 (Functions allocated to Division) to determine this application and power to 
make orders pursuant to the Residential Tenancies Act 2010 (RTA) and Residential Tenancies 
Regulations 2010 (RTR) apply.   
  
8 This jurisdiction is in contest insofar as the claim is brought under the RTA. 
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9 I find (for the reasons more fully set out later) that the Tribunal has jurisdiction to 
determine the application as RTA s7(h)) does not apply, by reason of the respondent's 
concessions that the weekly payment of $300 is rent, and his claims under the RTA s37 and 63, 
as set out below. 
 
Application for adjournment  
 
10 As I have said, an application for adjournment was received by the Registry.  The 
application was not sent to the managing agent, and it should have been as it is inappropriate 
for a party to communicate with the tribunal without also sending a copy of the communication 
to the other party.  Such conduct may lead to a denial of procedural fairness to the party not 
include min the communication.  However, I remedied this problem by advising the applicant of 
the email and asked whether or not the applicant consented or opposed the application for 
adjournment.  The applicant opposed the application, which is determined in the following 
paragraphs.   
 
11 There was no medical certificate provided, and the respondent did not arrange for his 
wife or any other person to appear on his behalf and provide any evidence to support his 
application. 
 
12 Where a party has not appeared but requested an adjournment, the Tribunal exercises a 
discretion whether to grant the adjournment or not.  Parties should not assume that 
adjournments will be automatically granted on request.  In  [2005] NSWSC 1137 
the appellant failed to appear at the hearing in the Supreme Court but the day before faxed a 
medical certificate to the Court requesting an adjournment. The Court declined the adjournment 
and dismissed the appeal. In  [2004] NSWSC 762, 
Master Malpass refused to disturb a decision of the Tribunal dismissing an application for the 
non-attendance of an applicant where a medical certificate was tendered. 
 
13 In this matter, although there was no medical certificate the respondent  referred to 
hospital attendance and tests being done at 4.39 AM.  We do not know what happened after 
that.  Assuming for the moment that this was the equivalent of a medical certificate (although it 
is not) it does not entitle a party to an adjournment as of right.  The NSW Court of Appeal has 
refused an application for an adjournment based on a medical certificate:  

 (NSW) [2016] NSWCA 345 at [5], [6] and [10] per  
JJA, where the medical certificate opined that the party would not be fit to attend court for the 
next month. The Court at [6] held that the certificate provided an unsatisfactory basis for a 
further adjournment for a number of reasons, including: the reference to a "flare up" was 
imprecise; no indication of the party's normal health; nothing about results of admission to 
hospital; no medication identified; and no indication "...as to the likelihood of a change in his 
fitness to attend court in the future."   The Court said at [10]: 
 
"[10]   It would not be satisfactory if an applicant who is unwilling or unable to obtain 
representation (in this case it may be assumed that  is unable to obtain representation) 
were able to obtain indefinite adjournments on the basis that he or she is not fit to attend court 
and cannot provide any firm indication as to when he or she will be fit, and does not consent to 
an application for leave to appeal being dealt with on the papers." 
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14 In  [2014] NSWCA 40. The application was made by 
email and referred to the party feeling "quite ill with influenza" and attached a medical certificate 
which stated:  "...is receiving medical treatment and is unfit for work / school from blank date  to 
blank date  inclusive due to a medical condition".  The medical certificate was described by the 
court as "inadequate to establish his unfitness to attend the hearing today."   The court  said that 
a court "...would not ordinarily act on such a formulaic document and will require an explanation 
on oath from the medical practitioner of the illness and the reasons for the applicant's inability to 
attend Court".  To be granted an adjournment a party "...is ordinarily required to attend court 
and explain precisely why that adjournment is warranted". 
 
15 See also  [2016]  [220] to 
[222], agreeing with Pain J at first instance who held that the 
appellants' medical certificates have no probative value if they fail to address the critical 
question as to whether, and if so why, the medical condition would prevent each of them from 
travelling to the Court and participating effectively in a court hearing. 
 
16 The respondent has not satisfied any of the matters in the above decisions, and most 
relevantly, has not explained why he is unable to travel to the Tribunal and participate in this 
hearing. 
 
17 The application for adjournment must be refused. 
 
 
Facts 
 
18 The material facts (as defined by the Courts) are:   
 
(a) The parties made a retail lease agreement for a ground floor restaurant at  [address 
redacted] (the Retail Lease).  At the same time, the parties made a collateral agreement for the 
respondent to occupy residential premises on the first floor in the same building (the Premises).  
 
(b) There was no separate written residential tenancy agreement for the Premises which 
was made as an oral agreement and collateral to the Retail Lease.  
 
(c) The amount payable by the respondent is in two parts, rent for the Retail Lease (not 
relevant here) and a separate amount of $300 as rent for the Premises.  The term of the 
occupation of the Premises is for the duration of the Retail Lease on the ground floor.   
 
(d) In December 2017 the parties agreed that the respondent had fully paid what the 
respondent conceded was "rent" up to 31 December 2017, and that he would continue to pay 
$300 per week after that. 
 
(e) The respondent made some payment, the last being on 16/1/18 so that he is paid to and 
including 28/1/18.   
 
(f) On 16/2/18 the managing agent served a Notice of Termination on the tenant requiring 
payment of rent arrears; 
 
(g) The tenant failed to remedy the breach of the Agreement as not all the rent owing has 
been paid; 
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(h) The current application was brought within 30 days of the date for vacant possession set 
out in the Notice; 
 
(i) The rent ledger records the amount of rent paid, and that there is currently an arrears of 
rent owing of $3,771.43.  
 
(j) There is currently an appeal on the Retail Lease which has apparently been heard and 
the decision is pending, but when it will be delivered is currently unknown. 
 
   
Determination of the RTA s7 issue 
 
19 The material facts show there was no written tenancy agreement.  
 
20 However, I am satisfied that the evidence shows an oral residential tenancy agreement 
for the Premises, albeit as a collateral agreement to the Retail Lease.   
 
21 The essential terms are clear as the parties and Premises are identified, the rent is stated 
and the terms of the agreement is stated.   The parties have performed the essential terms for 
some years. 
 
22 I find that the parties have accepted that the relationship of the parties is as landlord and 
tenant for the Premises.  
 
23 I further find that the respondent has  accepted there is a tenancy agreement by his 
references to the weekly payments as ":rent" and his submissions that the landlord is in breach 
of its obligations under the RTA, namely ss 37 (no rent records) and s 63 (failure to provide and 
maintain the premises). 
 
Law 
 
24 RTA s88 provides for termination of the tenancy where the respondent tenant fails to pay 
rent, and requires the notice of termination to inform the tenant that the tenant is not required to 
give vacant possession if all the rent owing is paid, or the tenant enters into and fully complies 
with a repayment plan agreed with the landlord.  This requirement has been satisfied. 
 
Formal requirements 
 
25 The respondent was in breach of the terms of the Agreement by failure to pay rent: s87. 
 
26 The applicant served a notice of termination (the Notice) which complied with the 
requirements of the RTA s 82 and provided sufficient time in accordance with the RTA for the 
respondent to comply. 
 
27 The Notice was served in accordance with the provisions of the RTA s223.  
 
28 On the day the Notice was served or deemed served the rent was unpaid for not less 
than 14 days.  
 
29 The grounds in the Notice have been satisfied as the respondent has not paid all the rent 
owing. 
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Arrears of rent  
 
30 There is no clear evidence from the respondent which provides a reasonable explanation 
for the respondent's failure to pay rent and he has not remedied the breach of the Agreement by 
paying the arrears of rent: RTA s87(6).  
 
31 However, I infer that the Retail Lease Dispute provides an explanation for non-payment 
of rent, and the long list of disrepair in the Premises is another  explanation.  Similarly, the 
landlord refused to provide a rent record under RTA s37, though this dispute was resolved by 
the agreement that all rent was paid up to 31/12/18,  and no longer provides an explanation for 
the withholding rent payment. 
 
32 Often a tenant forms the view that because of their grievances, they are justified in with-
holding rent, and they proceed to do so without bringing any application in the Tribunal to 
address their grievances.  This is not a satisfactory manner of dealing with such disputes.    
 
Pay and stay approach  
 
33 The RTA provides for a "pay and stay" order to be made under ss87 and 88, and absent 
a finding that there has been a frequent failure to pay rent on time under s89(5) there remains 
the possibility of the tenant paying the rent arrears and the tenancy continuing if the rent arrears 
is paid by a certain date.. 
 
34 Having regard to the apparent heated dispute between the parties in the Retail Lease 
Dispute and the close connection between the Retail Lease and this tenancy agreement,  it 
seems to me that an order should be made under  the powers in RTA s188(a), (b), and (c) 
which give effect to the principles of "pay and stay", with a sequential order for payment of 
arrears (suspended until Appeal Panel determination of the Retail Lease matter), payment of 
weekly rent in the meantime, and termination to take effect if the arrears are not paid after the 
Appeal Panel gives its decision. 
 
Suspension of orders 
 
35 The power to suspend a termination order appears in RTA s 114 (Suspension of 
possession orders) which provides: 
 
"(1) The Tribunal may suspend the operation of an order for possession of residential premises 
for a specified period if it is satisfied that it is desirable to do so, having regard to the relative 
hardship likely to be caused to the landlord and tenant by the suspension. 
(2) The Tribunal may impose an obligation on a tenant to pay a specified occupation fee for the 
period for which the order for possession is suspended."  
 
36 In my opinion, it is expedient to suspend the termination order until the Appeal Panel 
gives its decisions, as it is clear to me that the tenancy dispute is closely related to the Retail 
Lease dispute.  
 
37 The power to suspend the order for payment of the rent arrears until the Appeal Panel 
decision is given is in RTA s188 (b).  Suspension of this order is justified  as there is a possibility 
of a set-off if the respondent succeeds in obtaining a greater amount than this in damages in the 
Retail Leases Dispute.  However, if he does not succeed and there is no set-off, it is fair that the 
respondent should pay interest on the balance of the unpaid amount at the court rate in the Civil 
Procedure Act s101, currently at 7.5%.   
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38. The Tribunal has power to make an ancillary orders to a principal order, under RTA s188.  
I have made a principal order for the payment of rent arrears, but stayed it.  The ancillary order 
power allows for an order for interest on that unpaid sum.  The appropriate rate is the rate for a 
judgement amount: CPA s101 which is 7.5%; as the applicant would normally be entitled to 
immediately obtain a money order and enter the above order in a Court, and the interest would 
commence from that date.  As I have stayed the money order, the applicant should 
nevertheless recover interest for the whole period from tomorrow, notwithstanding the stay.  The 
respondent may of-course avoid the interest accumulating by paying the said amount of rent 
arrears immediately rather than waiting for the Appeal determination.  This balances the 
respective interests of the parties. 
 
Conclusion 
 
39 The Orders are made in the interests of justice as between the parties to determine their 
dispute. 
 
 
 
 

19/04/18
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Gurjit Singh

 
 

File No: AP 18/22042
Quote in all enquiries
eNumber: 57127JA06

Application to the Tribunal concerning SYDNEY NSW 2000 Australia 

I write to confirm that the following directions were made on 24 May 2018 by the Appeal Panel 
constituted by   
  
1. The Appeal is listed for Call Over and Hearing of the Application for Stay on 29 May 2018 at 11:00 
AM.  
  
2. On or before 28 May 2018 the Appellant is to file and serve any evidence and submissions in support 
of the stay application.  
 
3.  On or before 29 May 2018 at 9.00am the Respondent is to file and serve any evidence and 
submissions in opposition of the stay application. 
  
3.  The Call Over scheduled on 31 May 2018 is vacated. 
 
A separate written notice of the Call Over and Hearing of the Stay Application will be sent to the parties.

24/05/18
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NSW CIVIL & ADMINISTRATIVE TRIBUNAL 

 

                                         File No. COM 17/53291 
ercial 

 
 
GURJIT SINGH                                                                             Applicant 
 

 

Respondents                                                        

 

TRANSCRIPT OF HEARING 6TH
 MARCH 2016 

 

 
Member  The matter of Gurjit Singh and , and , and  1 

Can I get the parties to come to the tables please? Alright, I  am senior a member 2 

 Who is here for Gurjit Singh? 3 

Gurjit Singh: Ma'am, that's me. Gurjit Singh. 4 

Member  Right. And for, ? 5 

  6 

Member : So, is it a solicitor? 7 

 Solicitor, yes, thank you. 8 

Member  Thank you. I'm just seeing a few other people in the room. 9 

Observer: I'm from the small business commissioners office.  10 

Member : Fantastic. 11 

 The other gentleman is my client's son. 12 

Member  Great, thank you.  Right. On the last occasion the matter was before the tribunal, there 13 

was an interim application and a substantive application. And directions were made for 14 

the applicant to pay an amount of $6,500 on account of rent by monthly installments. 15 

And that on the 6th of February the respondent was to give to the tribunal and the 16 

other party, in person, points of defence to the points of claim. And the parties were to 17 

attend the offices of the New South Wales Small Business Commissioner. Maybe I'll 18 

start with you ,  what's happened? 19 
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 Thank you. Maybe, can I just please seek a leave to tender an affidavit on the 6th of 1 

March and today. Can I approach? 2 

Member  Yes. Copy for you. 3 

Gurjit Singh: I object to this, but [crosstalk 00:02:08]. 4 

: Let me see it before you object. You've already provided a copy?  5 

 I've given him a copy. 6 

Member  Okay. Just so I can understand, on what basis are you objecting?  7 

Gurjit Singh: It's too late. 8 

Member  What's too late? 9 

Gurjit Singh: They're supposed to file evidence by 27th of February.  10 

Member : Okay. 11 

: The affidavit only goes to the interlocutory relief granted to the applicant that rentals 12 

not paid for March. 13 

Member : Yes, so it's got nothing to do with providing new evidence. 14 

: No, it's just ... it's two aspects. One is, that the rental is not been received for March. 15 

Interlocutory orders were made on the 23rd of January, that payment be made on the 16 

first of each month. The second aspect goes to  approaching the council, 17 

lodging complaints about some building works to my client. And the council would like 18 

to come out and inspect, but of course, there is restrictions on my client  attending the 19 

principle of quiet enjoyment and what have you. So it goes to that issue, which I will 20 

make some further submissions about in due course, if that's fine? 21 

Member : Let me deal with issue one. 22 

 Thank you. 23 

Member  On the 23rd of January, the following order was made: Order two. Order of 24 

interlocutory relief. Provided the applicant pays an amount of $6,500 on accountof rent 25 

by monthly installments commencing 1 February 2018, the respondent is restrained 26 

from attempting to terminate the retail lease, the subject of this application, from 27 

repossessing the premises, or otherwise disturbing the applicants quiet enjoyment of 28 

the premises, until this dispute is resolved at mediation or otherwise or until the 29 

tribunal has made a decision pursuant to the application. In form number 17/53297. 30 

Can I just get this clear, are you saying 1 of February was paid? 31 

: 1 of February was paid. 32 

Member : 1 of March has not been paid? 33 
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 Yes, that's correct, member. 1 

Gurjit Singh: Ma'am, my third application deals with this matter.  2 

Member  It's a very easy question. 3 

Gurjit Singh: Yes, I didn't pay that. Yes, that's right.  4 

Member : On what basis? 5 

Gurjit Singh: I think the respondent asking me to pay more money than what was ordered.  6 

Member  No, have you paid ... don't worry about what the respondent asked you, have you paid 7 

$6,500 on the 1st of March? 8 

Gurjit Singh: No, I haven't. 9 

Member  Well, sir, it's a bit of a worry that you're here the second time, you still haven't got 10 

yourself a solicitor. We made an order. 11 

Gurjit Singh: Yes. 12 

Member  That you pay $6,500, or else they can take possession. It's a conditional order. 13 

Gurjit Singh: Ma'am, that's- 14 

Member  And you're still here sitting here, without a solicitor, telling me you haven't paid. 15 

Gurjit Singh: Ma'am, that's what I'm telling you. The third application, which is made, if you have 16 

looked at it, that covers that. 17 

Member  There is no third application. 18 

Gurjit Singh: We seek instructions for- 19 

Member : There is no third application. What third application are you talking about?  20 

Gurjit Singh: We filed three applications. 21 

Member : Well, I haven't got them. I've got an application ... today the only thing that's before 22 

me, is a substantive application and an interim application from the applicants. I've got 23 

no application from you. 24 

Gurjit Singh: Ma'am this is .. 25 

Member : And that's not what I'm dealing with today.  26 

Gurjit Singh: This is three applications we filed. 27 

Member  Well, they're not here before me. I'll say it again.  28 

Gurjit Singh: I have a received copy from tribunal. 29 

Member  Yeah, that's not what I'm dealing with today. Sir, I don't think you're understanding this. 30 

Gurjit Singh: Ma'am. 31 

Member  You can not go on rent strike. Right?  32 

Gurjit Singh: Okay, I'll pay tomorrow, that's fine. 33 
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Member : Well, I'm not sure why you haven't already paid it. 1 

Gurjit Singh: Ma'am, that's what I'm trying to tell you. The third application, which we filed- 2 

Member  But you ... it doesn't matter what you're third application is, you cannot go on rent 3 

strike when there's an interlocutory order against you. You just can't do it. You need to 4 

go get some legal advice. 5 

Gurjit Singh: Ma'am, we're getting a termination notice. 6 

Member : That is enough to get you a termination notice. They could take possession right now. 7 

Gurjit Singh: In February. 8 

Member : What you are not understanding, is you're putting yourself in a very vulnerable 9 

position. 10 

Gurjit Singh:        I will be paying the $6,500 tomorrow, that's not a problem. But what I'm saying is we 11 

are getting a termination notice in February. That's what I'm trying to ... in February, we 12 

already paid for February rent. Why we are getting the termination notice. 13 

Member  Even if you got a termination notice, and I don't know, I haven't even gotten into that, 14 

right? It could not be based, a termination notice, based on order two. But it's very hard 15 

for you to come here, and tell me about all your applications, when  you haven't done 16 

what the tribunal told you to do. 17 

Gurjit Singh: Ma'am, that's what I'm trying to tell. But ... 18 

Member  I know what you're trying to tell me, and I'm telling you, it does not matter. 19 

Gurjit Singh: Okay. 20 

Member  $6,500 needed to go in on the 1st of March. It's very simple. That order was very 21 

simple. 22 

Gurjit Singh: Ma'am 23 

Member  It doesn't matter what they're doing. 24 

Gurjit Singh: Why doesn't it matter what they're doing? That's my question.  25 

Member  Go get yourself a lawyer and he'll explain it to you. 26 

Gurjit Singh: Okay, alright. 27 

Member  I explained it to you again, you cannot in the state of New South Wales, just go on a 28 

rent strike. 29 

Gurjit Singh: I'm not going on a rent strike. 30 

Member  You have. You haven't paid your $6,500, and you're giving me all these other reasons as 31 

to why you haven't. You cannot do that. 32 

Gurjit Singh: I'm not ... I haven't gone on a rent strike. 33 
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Member  Well, you haven't paid your rent. You haven't paid what we told you to pay.  1 

Gurjit Singh: Ma'am, that's why I filed my papers in the tribunal. And that's why I'm here. 2 

Member  It does not overcome-and I'm not sure why you keep going around in circles-the order. 3 

Gurjit Singh: Alright, I understood. 4 

Member  Well, sir, can I just say, what is it that you are proposing for me to do in light of the fact 5 

that the interlocutory order has not been complied with? It's clear what you can do, 6 

what do you want me to do? 7 

: Well, it's a breach of the order, we ask for the order to be revoked. Because it's an 8 

interlocutory order, it's an equitable order, person must come with clean hands to seek 9 

such orders. There's been non compliance with that order, we seek an possession 10 

 Well, they're suggesting that it'll be paid by tomorrow. 11 

: That's of course a metaphor, Ms Senior Member. He's technically, obviously, in breach 12 

of the courts orders, and have granted this relief in the quiet enjoyment  of the 13 

property upon the compliance, we've had order of this tribunal. 14 

Member  Let's park that issue for a moment. 15 

: Yes. 16 

Member : Okay, just park it. But let's just say I was to not revoke the order, for instance, until two 17 

days time. 18 

: Yes ma'am. 19 

Member  Right? In which case, you better get that money in pretty quickly, right?  20 

Gurjit Singh: I have- 21 

Member  Right? What else is there left here? 22 

: The second issue is, Madam Member, on the 23rd of January, order five was made that 23 

the parties attend a mediation. My instructions are, that mediation   was arranged for 24 

the 15th of February, but that was subsequently canceled. If I could take you to my 25 

client's affidavit of the 27th of February 2018. 26 

Member   Yes. 27 

:  Particularly if you go to the pages 17, 18, and 19. 28 

Member :  Is this the one you gave me. 29 

:  No, it's the one of 27th of February 2018. Filed on the 28th of February. 30 

Member  Yes. 31 

: Mr. Singh-arrangements were being made for the mediation-Mr. Singh refused to 32 

attend, until certain matters he required to be attended to were complied with. And 33 
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that mediation's not proceeded. 1 

Member  Okay, so what do you want me to do about that? 2 

: Well, Mr. Singh in his submission that he just handed to me this morning, says it will be 3 

futile having mediation. The parties are poles apart. And the problem we've got is that 4 

my client's, of course, been denied the premises or position. 5 

Member : Okay, do you want mediation or not? We've got the representative from the offices of 6 

small business commissioner. 7 

Gurjit Singh: Ma'am I spoke- 8 

Member : It's a very simple question, do you want to go into mediation or not? You don't have to. 9 

Gurjit Singh:  Until the pleadings are not closed, I don't want to go to mediation. 10 

Member : No No there won't be an opportunity after the pleadings are closed. Do you want to go 11 

to mediation or not? You don't have to. It's very simple what I'm going to do, you 12 

understand, proceed to a formal hearing. 13 

Gurjit Singh:  Thank you. 14 

Member : But the mediator from the offices of the small commissioner is here.  15 

Gurjit Singh:  I think let's skip mediation. 16 

Member  You want to skip mediation? Well, if he doesn't want mediation he doesn't want 17 

mediation, there's not much I can do about that. Can I just ask, the two young people 18 

that are coming, you're just observing? It's okay, I just need to understand. 19 

Observer:  Yes. 20 

Member  Okay, that's fine. Well, what can we do about that?  21 

: We'll just move forward. 22 

Member : Okay, move forward. So how long do you need to get on your evidence?  23 

 I'm not the applicant, the applicant files first. 24 

Member  That's correct. Can I just ... How long do you need to get on your evidence? Has a point 25 

of defence been filed? 26 

            Yes, it has. Madam 27 

Gurjit Singh:  We filed a reply for the defence. The defence is not complete. 28 

Member : What do you mean the defence is not complete? 29 

Gurjit Singh:  The particulars have not been provided for the defence. 30 

Member  Well, they've given you what they say is their defence. How long do you need to get 31 

your evidence based on what they've given you in their defence? 32 

Gurjit Singh:  I'm not sure yet. 33 
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Member  Right, if you're not sure I make a decision, so you better tell me.  1 

Gurjit Singh: Sure, no you can make a decision. I'm not sure. 2 

Member  I'll give you two weeks to put on all your evidence in chief.  3 

Gurjit Singh: Sure. 4 

Member  I'll get ... do you think you need more than two weeks to reply? 5 

: I think I'll need more than two weeks. 6 

Member  How long? 7 

: I think I'll need about at least four weeks. 8 

Member  Four weeks to reply, and then write a reply for two weeks and then you can all come 9 

back here for a formal hearing, it sounds to me. 10 

 Thank you. 11 

Member  In the meantime, you don't pay that rent, I'm not going to make an order revoking, I'm 12 

not even going to make one into the future. 13 

 Yes. 14 

Member  If- 15 

 If they haven’t complied with it. 16 

Member  If they haven't complied. You've got your remedy today if you want it, right? 17 

 Yes, I appreciate that. 18 

Member  You've got real problems if you don't pay that rent. I don't know how else to make it 19 

clearer to you. And you might want to go get yourself some legal advice. 20 

Gurjit Singh:  Sure. 21 

Member  So I'm just going to make directions. 22 

Gurjit Singh:  Thank you. 23 

Member : Sorry, there was a matter this morning, I was hoping you'd be here. Sorry, just deal with 24 

me. It involves city conveniences associates. 25 

Observer:  I think that one had been  26 

Member  Yes, there is an indication that mediation has been skipped on the cross application. I've 27 

made very clear directions that the respondent, , is to make an application to 28 

the officers of the small commissioner for urgent-I know this puts you in a bead-for 29 

urgent mediation, as soon as possible. Because I want that done before we get to the 30 

hearing, which is like six weeks. So just be aware of what I've done, if you can fit it in, 31 

that'd be great. 32 

Speaker 4:  Should we contact them, or will they? 33 
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Member  They'll contact you, don't contact. But I'm just telling you that I'm not trying to make it 1 

difficult for your life- 2 

Speaker 4: No, it's fine. Thank you. 3 

Member  But that's what will happen. Thanks. Alright. Now, how many witnesses are you 4 

expecting? 5 

Gurjit Singh:  I'm not sure ma'am. 6 

Member  Well, if you're not sure, I'm going to make, again, a decision.  7 

Gurjit Singh: Yeah, sure. 8 

Member : What are you claiming? 9 

Gurjit Singh:  It's in my points of claim. 10 

Member : I'm asking you what you're claiming. 11 

Gurjit Singh:  I can read it. 12 

Member  No no, you tell me what you're claiming yourself. 13 

Gurjit Singh:  Ma'am, I can read it but I don't really ... I mean I can definitely read it if you want. 14 

Member : No, I'm asking you. 15 

Gurjit Singh:  Okay, let me read it. 16 

Member : Take me to it. When did you provide your points of claim? Okay, is this the, on the 12th 17 

of February, application for orders regarding  home? 18 

Gurjit Singh:  That's the one ... no, not that one. 19 

Member  Okay, so which one? 20 

 I think it started the 10th of January. 21 

Gurjit Singh:  That's the one, application regarding home, is the one which I filed to be decided today. 22 

Member : What do you mean to be decided today? I can't decide anything today, there's not an 23 

application. You don't decide when we decide things, so what's the- 24 

Gurjit Singh:  No, I made an application for you to decide. I don't decide.  25 

Member  Decide what? 26 

Gurjit Singh:  That's in the application. 27 

Member : But what am I deciding? What do you want me to decide?  28 

Gurjit Singh: You want me to read the application ma'am? 29 

Member : Which application? 30 

Gurjit Singh:  For home. 31 

Member  The one that I just read to you? The applicants is to be following orders to the 32 

directions and know that the order of notice of termination provided to the applicant, 33 
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by  on the 19th of December, are stayed. 1 

Gurjit Singh: Gurjit Singh: Yeah. 2 

Member  But what's home? Is this a house? 3 

 On top of the restaurant there's a unit, which Mr. Singh has moved into. It's a 4 

residential unit. 5 

Member  So what jurisdiction would I have to decide in a commercial lease on a residential 6 

tenancy? Is there a lease between the parties on the unit? 7 

 No, it's just- 8 

Gurjit Singh:  Yes. 9 

Member  Where is that lease? 10 

: Is there a lease 11 

 He had not signed ... 12 

: There's no written lease. There's no signed lease. 13 

Member : But there's an agreement between the parties for him? Some sort of                 14 

agreement for him- 15 

: There was ... he offered ... 16 

Member  To lease the residential? 17 

Gurjit Singh:  Yes. 18 

Member : You need to make a residential tenancy application. I don't have jurisdiction. 19 

Gurjit Singh: Ma'am that's what- 20 

Member  Sir, you really need to get some          21 

Gurjit Singh:  Alright, sure. 22 

Member :  So I don't have jurisdiction, to decide in a retail leases application, a residential tenancy 23 

application. That's a separate application that you need to make, an actual application 24 

under the residential tenancy's act, to been decided. Do you understand? 25 

Gurjit Singh:  Yeah, sure. 26 

Member  And then you'll have to establish how, if that's a residential tenancy. Now it might not 27 

be in writing, but that doesn't mean it doesn't exist, quite frankly. Right? But you'll need 28 

to have to explain how a residential tenancy's come into agreement. 29 

Gurjit Singh:  I explained this in my points of claim. 30 

Member  Okay, well I'm asking you ... you can't just keep saying to me, "I explained this in my 31 

points of claim". I'm asking you to explain it now. How is a residential tenancy come 32 

into being? 33 
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Gurjit Singh:  Come into what? 1 

Member : How has it occurred? 2 

Gurjit Singh:  By moving into the premises, we- 3 

Member : By agreement? 4 

Gurjit Singh:  By agreement, yes. 5 

Member  Yes, and how much was going to be paid each week?  6 

Gurjit Singh:  $300. 7 

Member  And when was that agreement went into? Came into? Entered into?  8 

Gurjit Singh:  2013. 9 

Member : After the lease agreement? After the commercial lease? 10 

Gurjit Singh:  Yes. 11 

Member  Okay, well that sounds like a residential tenancy. That's not the issue. But you've got to 12 

file a separate application in relation to that. And you need to go get yourself some 13 

advice. 14 

Gurjit Singh:  Sure. 15 

Member  Okay, so I can't do anything about that. So can we go back to what this one's really 16 

about? 17 

Gurjit Singh: We get a refusal order? Can we get any order that this is rejected or refused for this? 18 

Member  No, you just go make an application, I can't deal with it.  19 

Gurjit Singh:  So, it will not be considered as an order right here? 20 

Member : No it's not, sorry, sir. It's not an order that i can make,  there's no actual application 21 

under the residential tenancy's act here. 22 

Gurjit Singh:  Okay. 23 

Member : So there's nothing I can do, right? So can we focus on what the actual application, that 24 

is the retail leases application, is for. And please don't tell me, "Look at my points of 25 

claim", I don't know which ones are your points of claim. So where am I looking? 26 

Gurjit Singh:  I can look at the points of claim and read it.  27 

Member  Which one? 28 

Gurjit Singh:  The points of claim. 29 

Member  When were they provided? 30 

Gurjit Singh:  Ma'am it should be in your system. I'm not sure. 31 

Member  Sir, there's no system, there's just folders. I'm trying to figure out, sir. All you have to 32 

say is, "I provided to the tribunal on which date", you tell me a date. It should be 33 
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stamped. If you could help me out here that would be great.1 

 A lot of them are not stamped. They are dated on the 10th of January,  in the last post if 2 

that assists you. It's for the points of claim, it starts with Order Sort. 3 

Member  Okay, so I think I've got it now. I will provide it to the tribunal on the 10th of January. So 4 

you want a declaration? Two declarations? Alright, so who are going to be the 5 

witnesses? 6 

Gurjit Singh:  I'm not sure right now, ma'am. 7 

Member  So you'll be a witness, yourself? 8 

Gurjit Singh:  Yes. 9 

Member : Because it'll be about conversations. Has anyone else had conversations between you, 10 

because a whole lot of this relies on obviously what representations were made. 11 

Gurjit Singh:  Yeah, there was witnesses, like my wife.  12 

Member  Okay. 13 

Gurjit Singh: . 14 

  Yes, , and her son-and other two sons. 15 

Gurjit Singh:  16 

Member : Alright. And do you expect that you'll have any witnesses?  17 

 Yes, member. 18 

Member  Okay, so what I'm trying to ask this question for is to determine the time that this is 19 

going to take. And what it's sounding to me is it will probably take about a day based on 20 

what I'm being told and allowing for those witnesses you've just mentioned, right? 21 

: It'll take more than a day. 22 

Member : Well, on what basis? 23 

: Because they're going to have at least two witnesses from what I can gather. 24 

Member : I'm not sure how much the witnesses are going to make a difference to this whole case, 25 

quite frankly. 26 

: Yes, they're going to acknowledge conversations between my client, his  27 

wife and his children. I counted about five people in what I've just been  28 

told. So, we'd have to call all five I think, if their conversations are ...  29 

Member  Okay, and who's going to be on your end? 30 

 On our end? 31 

Member : Witnesses. 32 

 It'll be , his wife , their two sons and their daughter. If they're 33 

Supporting Documents

Page 146 of 180



 
 

12 | P a g e  
 

Transcript of 6th March 2018 

alleging that their conversations with them, they'll have to do affidavits. 1 

Member : Okay, there will be affidavits, but how long will this cross examination? I put it to you 2 

that what you're saying is not true. What else is it going to be? 3 

: I agree. The issues could be ... the difficulty here we have is that some of the 4 

declaratory rules, relief being sought, is for a lease, a declaration for a lease that was 5 

only 2006, by a company that's been placed in liquidation. That company no longer in 6 

existence. 7 

Member  The lessor or the lessee? 8 

 The lessee. So one wonders what the relevance of all that is in terms of the issue by the 9 

tribunal. From what I understand, the real issue is an agreement made, a cause of 10 

renovation agreement October 2015, where Mr. Singh says there was  an arrangement, 11 

where if he renovated. 12 

Member  So you originally, just bear with me, you entered into the lease with the respondent in 13 

the name of a company? 14 

Gurjit Singh:  Yes. 15 

Member  And that company is in liquidation? 16 

Gurjit Singh:  Yes. 17 

Member  So on what basis can you bring me the application in your individual name?  18 

Gurjit Singh:  Again ma'am, this is, as I explained, in my points of claim. 19 

Member : Yeah, but on what basis ... again I'm going to ask you to explain it to me. On what basis 20 

do you get to bring the application in your individual name? 21 

Gurjit Singh:  I think ... okay, let me go to the points of claim. 22 

: If I could help ma'am, he's asserting in 2009, he had another conversation with my 23 

client, where my client said, supposedly to him, talking about exercising the lease, as 24 

long as you remain in the business. 25 

Member  And that gave rise to an implied lease between the individual? Is that what you're 26 

saying? 27 

Gurjit Singh:  Yes. 28 

Member  Okay. 29 

: Then from that, he remained in occupation. There was a dispute in 2010 about some 30 

money, and he seeks a refund of 85,000, we say that statute barred in 2010. We say it's 31 

out of the loop altogether. The second aspect is that it then goes to a renovation 32 
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agreement, where Mr. Singh says if he renovated the shop he'd be granted a new three 1 

year lease. Which is where we're at. But he wants to lease the place in the name of 2 

another company to which he's not related to. 3 

Member : Do you have legal advice? 4 

Gurjit Singh:  Yes. 5 

Member : Legal advice on this case? 6 

Gurjit Singh:  Yes. 7 

Member  I suggest you get yourself some legal advice, now. Even now if not  done previously. 8 

Gurjit Singh:  Sure. 9 

Member  How long were you thinking that it would take? 10 

: I thought a day plus, just to be safe. That was all,  11 

Member  Yeah, a day plus ... I was thinking a day, but not more than a day.12 

: You're right, we may be ... some of the issues may be able to be resolved really quickly 13 

because they're really irrelevant. I mean, the real issue is whether or not he's entitled 14 

to a new lease. 15 

Member  Yes. 16 

: That's what we say, it's going to boil down to it. All the rest is really irrelevant, it doesn't 17 

go anywhere. And if we're concentrating on that, we will have that done in a day. But if 18 

we're going to traverse back and start going through the history of the matter, and the 19 

allegations in dealing with issues on that, it could take awhile. But, you're right. I'll put it 20 

to you in the good cross examination, yes. 21 

Member  Do you have a view on how long this will take?  22 

Gurjit Singh:  I'm not sure. 23 

Member  Okay. I'm going to set it down for a day.  24 

: Thank you madam. 25 

Member  I would encourage you very strongly to go get some legal advice.  26 

Gurjit Singh:  Yes, sure ma'am. 27 

Member : Especially in relation to the retail lease, sorry, the residential lease that  28 

you are alleging 29 

Gurjit Singh: Sure. 30 

Member  So, if you, today's the 6th, if you have two weeks that's the 20th of  31 
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March. And then four weeks is the 17th of April and then a further two weeks for a 1 

reply is the 1st of May. So this will be set down for after he 1st of May for one day. 2 

Does anyone expect to be unavailable after the 1st of May. 3 

: I won't be available from the 24th of June until the 20th of July.  4 

Member : That's a long time for me to take- 5 

: If I have to I'll brief it. 6 

Member  Okay. I'm not taking out a month. 7 

: No, no, appreciate that. I'm just not going to be here. 8 

Member : Okay, that's fine. I'm happy to take out days here and there. 9 

 Sure. 10 

Member  But to take 11 

: No, I can brief counsel. 12 

Member : Any other times? 13 

Gurjit Singh: We are available, yeah. 14 

Member  Okay, great. By determination of the member on the 6th of March, the hearing was 15 

adjourned to a date to be picked by the registrar. The applicant shall provide to the 16 

respondent and the tribunal, either in person or by post, a copy of all documents on 17 

which the applicant tends to rely on at the hearing by the 20th of March 2018. The 18 

respondent is to provide all the documents that they intend to rely on in relation to the 19 

matter by the 17th of April 2018. The applicant shall provide to the respondent and the 20 

tribunal, either in person or by post, any documents in reply by 1 May 2018. The 21 

documents are to include all relevant lease agreements. If there is alleged, no written 22 

lease, then a statement about how the agreement is alleged to have arrived, arisen, 23 

sorry. Statements of the parties and their witnesses: statements should be by way of 24 

such declarational affidavit and must be provided with the documents. If a party or 25 

their witness seeks to give evidence at the hearing. Witnesses must attend the hearing 26 

unless a party's advised by the other side that a witness is not replied for cross 27 

examination. Cross examination is the opportunity to ask a witness questions so as to 28 

challenge the statements they have given. And any other documents that the parties 29 

tend to rely on. The documents provided by each party must be placed in a folder, each 30 

page must be numbered to provide easy identification for all at the hearing. Folders 31 

Supporting Documents

Page 149 of 180



 
 

15 | P a g e  
 

Transcript of 6th March 2018 

provided-you'll get a copy of this. 1 

Gurjit Singh: Yeah, sure. 2 

Member  Folders provided to the tribunal and the other party must be identical and in the same 3 

order. Include a chronology of significant events, an index, and all pages numbered. 4 

Identical copies for both. If a party requires an extension of time, they need to write to 5 

the tribunal before the documents are due, asking for that extension of time, together 6 

with any supporting evidence. And the tribunal will advise the parties of the upcoming 7 

due course. Failure by a party to provide documents in accordance with the tribunal 8 

directions, may result in a party not being able to rely on them, unless leave is granted 9 

to do so. Leave is granted for either party to request a relisting of the matter for further 10 

directions, including for noncompliance by the other side. No point in coming here and 11 

telling us the other side didn't give us anything on the day of the hearing. If they don't 12 

comply, you might want to ask them what's happened. But after that, if there's 13 

noncompliance, write to the tribunal advising, and we'll either relist or have a look at 14 

what we're going to do. The matter will be listed for final hearing on the next occasion. 15 

The applicant is encouraged to seek legal advice. I mean, it's clear the respondent has 16 

legal advice at this point. A separate written notice of the new hearing date will be sent 17 

to you all in the future. Any comments or questions? 18 

 No. 19 

Gurjit Singh: No ma'am. 20 

Member : Okay. Those orders are made. Like I said, you probably need to get yourself some 21 

advice, sir. But you can expect that on the next occasion this will be set down to a 22 

formal hearing. 23 

Gurjit Singh: Thank you. 24 

Member  Thank you all for your time. 25 

 Thank you madam. 26 

Member  And the interlocutories are staying the same, as I said  27 

 We'll see what happens. 28 

Member  Okay, sure. 29 

: Thank you madam. Can I be excused? 30 

Member : Yes, you're all excused. 31 
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REPLY TO DEFENCE 

 

1. In reply to paragraph 1 of the response to the orders sought by the applicant (on page 12 of defence): 

1a This ground of defence is denied.  ceased to be in the tenant in about August of 

2010 which the respondent knows; 

1b The applicant joins issue with the respondent. The applicant will rely on the evidence to 

establish that the variations occurred and that the details of the variations were as the 

applicant has pleaded; 

1c This statement is factually incorrect.  was incorporated on the 13​th​ of 

January 2017; 

1d. After was replaced as tenant, it was deregistered. The respondents were 

informed of the replacement as pleaded; 

1e. Renewal term extensions were requested verbally and approved verbally. There has 

never been a monthly tenancy. New tenants have replaced  and been accepted by 

the respondents and there is a lease term applicable to the current tenant which is 

binding upon the respondent. 
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2. In reply to paragraph 2 of the response to the orders sought by the applicant, the applicant repeats the 

reply to paragraph 1, in reply to paragraph 2 and further, by way of clarification, confirms that the 

specific period of residence in the home unit is from 30​th​ March 2013 to date. 

3. In reply to paragraph 3 of the response to the orders sought by the applicant: 

3a. there was no agreement that rent would not be sought and rent was paid as pleaded 

and specifically set out in the payments spreadsheet; 

3b. This contention is denied and the applicant repeats and affirms its allegation contained 

and set out in paragraph 3 of its Points of Claim 

3c. This pleading is correct,  did not pay any rent  had been deregistered and 

was not involved. The rent was paid by the applicant and the applicant’s, then trading 

company. 

3d. Shop 2 was occupied and used by the Applicant and never vacant  since 2006. Shop 2 is 

part of the premises in the lease. Payments were made for shop 2 in the cash rental 

payments from 2006. Cheque payments of part of the rent commenced in 2013, not 

2015 as this defence pleading suggests. The applicant commenced paying portion by 

cheque to produce evidence of rent payment. The respondents demanded that $750 be 

the maximum paid by cheque. Outgoings accounts for shop 2 have been paid since 2006. 

4. In reply to paragraph 4 of the response to the orders sought by the applicant: 

4a. That amount of monthly rental has never been paid, has never been agreed to be paid 

and the respondents have accepted a much lower rent for the premises including a 

much lower rent as part of the renovation agreement; 

4b. The applicant's occupation of the residential premises were part of the October 2015 

agreement and are applicable considerations in these proceedings; 

4c This pleading is rejected in its entirety. The pleading relates to an allegation of a matter 

of law and is an inappropriate pleading. 

5. In reply to paragraph 5 of the response to the orders sought by the applicant, the applicant repeats its 

reply contained in paragraph 4.  
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6. In reply to paragraph 6 of the response to the orders sought by the applicant, the applicant pleads the 

security deposit was paid in cash as set out in the payments spreadsheet.  

7. In reply to paragraph 7 of the response to the orders sought by the applicant, the applicant repeats and 

affirms its allegation contained and set out in paragraph 7 of its Points of Claim. 

8. In reply to paragraph 8 of the response to the orders sought by the applicant, the applicant 

repeats and affirms its allegation and claim for relief contained and set out in paragraph 8 of its 

Points of Claim 

9. In reply to paragraph 9 of the response to the orders sought by the applicant, the applicant 

repeats and affirms its allegation and claim for relief contained and set out in paragraph 9 of its 

Points of Claim and further pleads: 

9a. This pleading is a misconception and error of law;  

9b. The application for immediate position has no legal foundation and is resisted by the 

applicant. 

10. In reply to paragraph 10 of the response to the orders sought by the applicant, the applicant 

pleads: 

10a. This pleading is not sustainable as it relies upon the respondent’s false assertion that 

is still a tenant or the tenant, which position has been varied by express verbal 

agreement between the parties and  is no longer involved and has not been 

involved since August of 2010; 

10b. The application for immediate position has no legal foundation and is resisted by the 

applicant. 

11. In reply to paragraph 11 of the response to the orders sought by the applicant, the applicant 

pleads: 

11a. This pleading is not sustainable as it relies upon the respondent’s false assertion that 

 is still a tenant or the tenant which position has been varied by express verbal 

agreement between the parties and  is no longer involved and has not been 

involved since August of 2010;  
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11b. The application for immediate position has no legal foundation and is resisted by the 

applicant. 

12. In reply to paragraph 12 of the response to the orders sought by the applicant, the applicant 

pleads the interim order generates the result sought in this prayer for relief and further: 

12a This pleading is not sustainable as it relies upon the respondent’s false assertion that 

 is still a tenant or the tenant, which position has been varied by express verbal 

agreement between the parties and l is no longer involved and has not been 

involved since August of 2010; 

12b. This pleading relates to an allegation of a matter of law and is an inappropriate pleading. 

13. In reply to paragraph 13 of the response to the orders sought by the applicant, the applicant 

rejects the respondents’ pleadings in its entirety and repeats and affirms the allegation and 

claim for relief contained and set out in paragraph 13 of the Points of Claim.  

14. In reply to paragraph 14 of the response to the orders sought by the applicant, the applicant 

persists with the claim which will abide the event of trial in this matter. The respondents mere 

denial does not require a reply. 

Background 

15. The applicant denies the allegations contained in this pleading and pleads: 

1. A document was produced and signed in October 2006 and the applicant paid in the 

order of $55,000 in initial payments to the respondent based upon, relying upon and 

accepting in good faith as accurate and true, the representations, statements, 

warranties and covenants of the respondents. 

2. Across the subsequent months between October 2006 and February 2007, the applicant 

identified that the warranties and information from the respondents were not accurate 

and reliable in various and numerous respects. A series of negotiations proceeded with a 

series of variations to the tenancy terms. 

3. A document provided by the respondent’s lawyers dated the 18​th​ December 2006 

contains and records some of those variations. Particularly, and without limiting the 
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generality of this pleading, that document records that rent review is varied with no rent 

review for three years and then to CPI. 

4. This document was the product of identified inaccurate and unreliable statements by 

the respondents and negotiations arising from those misstatements. 

5. This document contained details about council approval for shop 2. This was the first 

time the applicant had received notice that shop 2 was not approved. This information 

was a variation and inconsistent with earlier statements and warranties by the 

respondents. As a result of this notification, the applicant informed the respondent the 

applicant wished to abandon the tenancy for misleading and deceptive conduct. 

6. This led to further negotiations. 

7. The final conclusion of the negotiations were: 

a. The premises as per title, ​3/33084 

b. Commencement  Date: 1 November 2006; 

b. Terminating Date: 31 October 2009; 

c. Term: Three (3) years; 

d. Option to Renew: Two (2) Option to Renew Periods of Five (5) years; 

e. Rent: monthly  $6,500.00; 

f. Outgoings:  Applicant  pay only, electricity, phone and water usage.  

g. Rent Review: none for three years, then CPI 

h. Permitted Use: Restaurant; 

i. Bank Guarantee: Three (3) months rent plus GST ($21 ,450.00); and 

j. Sale of Fixtures and Fitting: the Lessor agreed to sell the Lessee all plant, 

equipment, fixtures and fittings in the Premises excluding all decorations, 

crockery, glassware, cutlery, unfixed Bain-Marie, pizza oven, fixed wooden 

partitions, leather I wooden table and seating arrangements for $120,000.00 

(exclusive of GST) (Purchase Price). Purchase price to the paid 

i. $25,000 paid on verbal agreement (non refundable); 

ii. $35,000 upon executing the lease; 
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iii. $3,500 paid quarterly with the first quarterly payment due on the 1​st​ of 

April 2007. 

8. It was the responsibility of the Lessor to provide the final written lease containing all 

agreed terms at the Lessor’s cost. The Lessor has never provided the final written lease 

containing all agreed terms at the Lessor’s cost. 

16. In reply to paragraph 16 of the defence, the applicant pleads that in terms of any subsequent 

tenancy after November 2009, there are no alternate written terms and no new disclosure 

statement. The terms of new tenancies were created by oral conversations between the 

applicant and  

17. No issue.  

18. No issue.  

19. The applicant will rely on the evidence to establish the applicant’s payment of the security fund 

occurred and that the recipient of those funds were as the applicant has pleaded;. After the 

initial lease, guarantor arrangements were not discussed. 

20. The applicant rejects the respondent’s pleadings in its entirety and repeats and affirms the 

allegation and claim for relief contained and set out in paragraph 20 of the Points of Claim.  

21. The applicant rejects the respondent’s pleadings in its entirety and repeats and affirms the 

allegation and claim for relief contained and set out in paragraph 21 of the Points of Claim.  

22. The applicant rejects the respondent’s pleadings in its entirety and repeats and affirms the 

allegation and claim for relief contained and set out in paragraph 22 of the Points of Claim. 

Further, in response to specific pleadings of the respondent in their defence, the applicant 

pleads: 

22a. i. The respondents and particularly  knew from August 2010 that 

another company had replaced  as the operating company;  

ii. Further,  knew of all subsequent replacements of the trading 

company with the older trading company going out and new trading company 

commencing to operate the Indian restaurant business; 
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iii. Cheque payments were made which provided further notice to  

that a new company was present and involved and operating the restaurant 

business.  paid attention to who the payee on cheques was as his 

pleading in paragraph 49 of his defence shows. Particulars of the cheques are: 

- Aug 2010 to March 2015 (  

numbers provided) 

-  April 2015 to April 2017 (  

provided) 

-  : May 2017 to date ( ) 

22b.  knew before, November 2017 that  was de-registered and not 

involved; 

22c. Denied and entirely rejected; 

22d. This pleading is not sustainable as it relies upon the respondent’s false assertion that 

 is still a tenant or the tenant which position has been varied by express verbal 

agreement between the parties and is no longer involved and has not been 

involved since August 2010; 

22e The application for immediate possession has no legal foundation and is resisted by the 

applicant. 

First renewal and alterations to terms 

23. In reply to paragraph 23 of the defence, The applicant rejects the respondent’s pleadings in its 

entirety and repeats and affirms the allegation and claim for relief contained and set out in 

paragraph 23 of the Points of Claim. The applicant pleads that: 

23a There is an extensive history of informality during and after the initial lease term. The 

applicant will rely on the evidence to establish that the conversations occurred and that 

the terms of the conversations were as the applicant has pleaded; 
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23bi. That the tenancy which occurred after 2009 was an exercise of the renewal and a 

renewal and extension of the initial tenancy term or a 5 year extension, subject to 

variations that were agreed between the parties orally; 

23bii. The applicant will rely on the evidence to establish that the substitution of the 

applicant’s trading company from time to time occurred and that the respondents were 

aware, accepted the new corporate entity each time and did not raise any objection, 

due to their agreement as the applicant has pleaded; 

23c. The applicant denies default. No notice of default has ever been served. No particulars 

of default have ever been provided. No opportunity to remedy any breach was provided. 

This pleading in its present form is flawed and defective and should be struck out. 

24. In reply to paragraph 24 of the defence, The applicant rejects the respondent’s pleadings in its 

entirety and repeats and affirms the allegation and claim for relief contained and set out in 

paragraph 24 of the Points of Claim. The applicant further pleads: 

24a. The applicant will rely on the evidence to establish the respondent’s knowledge of the 

applicant’s corporate trading entities occurred and that the terms of the acceptance by 

the respondents of those entities were as the applicant has pleaded; 

24b. The applicant denies default. No notice of default has ever been served. No particulars 

of default have ever been provided. No opportunity to remedy any breach was provided. 

This pleading in its present form is flawed and defective and should be struck out; 

24c. Rent was paid for this period of time in full. The applicant rejects the respondent’s 

pleadings in its entirety and repeats and affirms the allegation and claim for relief 

contained as to cash payments set out in the Points of Claim and the payments 

spreadsheet. The applicant will rely on the evidence to establish that the payments 

occurred and that the details of payments were as the applicant has pleaded; 

24d. Not required to pay any as per disclosure statement. Not required to pay under terms as 

finally agreed and set out in paragraph 15. Water payments were made as the 
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respondents threatened not to pay​ ​exposing the applicant to water disconnection to the 

restaurant. 

24e. The applicant denies default. No notice of default has ever been served. No particulars 

of default have ever been provided. No opportunity to remedy any breach was provided. 

This pleading in its present form is flawed and defective and should be struck out. 

25. In reply to paragraph 25 of the defence, This pleading is admitted. Consequences flow from the 

failure to provide written notice of the breach, failure to provide any opportunity to remedy the 

breach, and threatening termination of the lease and tenancy and lock out in the context of 

those contended omissions and failings. The applicant further pleads:- 

25a. The applicant denies default. No notice of default has ever been served. No particulars 

of default have ever been provided. No opportunity to remedy any breach was provided. 

This pleading in its present form is flawed and defective and should be struck out. 

25b. The applicant denies default. No notice of default has ever been served. No particulars 

of default have ever been provided. No opportunity to remedy any breach was provided. 

This pleading in its present form is flawed and defective and should be struck out. 

25c. The applicant denies default. No notice of default has ever been served. No particulars 

of default have ever been provided. No opportunity to remedy any breach was provided. 

This pleading in its present form is flawed and defective and should be struck out. In the 

alternative, the applicant pleads that $102,500 was paid. The applicant will rely on the 

evidence to establish that the payments occurred and that the details of payments were 

as the applicant has pleaded. The applicant contends this default, if there was a default, 

does not justify termination and re-entry. 

25d. The applicant denies default. No notice of default has ever been served. No particulars 

of default have ever been provided. No opportunity to remedy any breach was provided. 

The applicant has pleaded that there was no agreement to pay outgoings in the final 

terms of agreement. This pleading in its present form is flawed and defective and should 

be struck out. 
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25e. The applicant denies default. No notice of default has ever been served. No particulars 

of default have ever been provided. No opportunity to remedy any breach was provided. 

This pleading in its present form is flawed and defective and should be struck out. The 

applicant persists with the contention that the security deposit was paid as set out in the 

pleadings and spreadsheet; 

25f. The applicant denies default. No notice of default has ever been served. No particulars 

of default have ever been provided. No opportunity to remedy any breach was provided. 

This pleading in its present form is flawed and defective and should be struck out. 

Subtext - Denied. 

26. This pleading is an abuse of process.  knows whether he communicated with  

, solicitor or not regarding this matter and in this context. This pleading in its 

present form is flawed and defective and should be struck out. 

27. The allegation that no written documentation dealing with the breach or opportunity for 

remedy was provided is admitted in paragraph 25 of the defence and denied here. The pleadings 

are duplicitous and misleading. 

28. In reply to paragraph 28 of the defence, The applicant will rely on the evidence to establish that 

the payments occurred and that the details of payments were as the applicant has pleaded. 

Further, the applicant pleads: 

28a. Denied. No notice of default has ever been served. No particulars of default have ever 

been provided. No opportunity to remedy any breach was provided. This pleading in its 

present form is flawed and defective and should be struck out. 

28b. Denied. Oral agreements between the parties involving cash payments do produce a 

lower rent. 

28c Denied. No notice of default has ever been served. No particulars of default have ever 

been provided. No opportunity to remedy any breach was provided. This pleading in its 

present form is flawed and defective and should be struck out. 
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29. In reply to paragraph 29 of the defence, The applicant will rely on the evidence to establish that 

the demand for payment occurred and that the details of the demand and payments were as 

the applicant has pleaded. Further, the applicant pleads: 

29a. Denied; 

29b. Denied; 

29c. Denied. This pleading and the information it is based upon is an intentional false 

pleading.  

30. In reply to paragraph 30 of the defence, The applicant will rely on the evidence to establish that 

the demand for payment occurred and that the details of the demand and payments were as 

the applicant has pleaded.  

31. The signed receipt provided by  for instalment payment appropriated towards the 

plant and equipment contributes this pleading. The balance of payments were made in cash 

making a total paid on the plant and equipment, the amount of $102,500. The respondents' 

pleading is false. 

32. The applicant joins issue with the respondent that, in all the circumstances, the applicant now 

contends that any breach pending at the time would not have justified lock out. 

33. In reply to paragraph 33 of the defence, The applicant will rely on the evidence to establish that 

the demand for payment occurred and that the details of the demand and payments were as 

the applicant has pleaded. The applicant will further present legal argument that termination 

and lock out were not available in the circumstances Further, the applicant pleads: 

33a The respondents admit in paragraph 25 that there was no notice of breach, no 

particulars of default and no opportunity to remedy the breach. The applicant denies 

default. No notice of default has ever been served. No particulars of default have ever 

been provided. No opportunity to remedy a defined breach has been provided. This 

pleading in its present form is flawed and defective and should be struck out. 

33b The respondents admit in paragraph 25 that there was no notice of breach, no 

particulars of default and no opportunity to remedy the breach. The applicant denies 

default. No notice of default has ever been served. No particulars of default have ever 
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been provided. No opportunity to remedy a defined breach has been provided. The 

applicant alleges the final agreement imposed no obligation to pay outgoings. This 

pleading in its present form is flawed and defective and should be struck out. 

33c The respondents admit in paragraph 25 that there was no notice of breach, no 

particulars of default and no opportunity to remedy the breach. The applicant denies 

default. No notice of default has ever been served. No particulars of default have ever 

been provided. No opportunity to remedy a defined breach has been provided. This 

pleading in its present form is flawed and defective and should be struck out. 

33d The respondents admit in paragraph 25 that there was no notice of breach, no 

particulars of default and no opportunity to remedy the breach. The applicant denies 

default. No notice of default has ever been served. No particulars of default have ever 

been provided. No opportunity to remedy a defined breach has been provided. This 

pleading in its present form is flawed and defective and should be struck out. 

34. This pleading and the information it is based upon is an intentional false pleading.  

35. In reply to paragraph 35 of the defence, The arrangement to negotiate for an instalment 

arrangement was instigated by the applicant’s wife, direct to  and subsequently 

occurred with the applicant’s wife meeting  and  and an instalment 

arrangement being approved for payment of the $85,000 in cash. Further: 

35a. Denied. The applicant will rely on the evidence to establish that the meeting occurred 

and that the details of the meeting and payment arrangement agreed were as the 

applicant has pleaded. 

35b. This pleading in the defence does not addressed any issue or relevant material in 

relation to the pleading in the Points of Claim. It is irrelevant. 

35c This pleading and the information it is based upon is an intentional false pleading.  

36. This pleading and the information it is based upon is an intentional false pleading.  

37. In reply to paragraph 37 of the defence, The applicant will rely on the evidence to establish that 

the demand for payment occurred and that the details of the demand and payments were as 

the applicant has pleaded. Further, the applicant pleads: 
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37a. The respondents admit in paragraph 25 that there was no notice of breach, no 

particulars of default and no opportunity to remedy the breach. The applicant denies 

default. No notice of default has ever been served. No particulars of default have ever 

been provided. No opportunity to remedy a defined breach has been provided. This 

pleading in its present form is flawed and defective and should be struck out;  

37b. This pleading does not make sense and seems to be irrelevant. 

38. In reply to paragraph 38 of the defence, The applicant will rely on the evidence to establish that 

the conversation/s occurred and that the details of the conversation/s were as the applicant has 

pleaded. The tenancy continued for a further 3 years after this contended conversation.  

39. In reply to paragraph 39 of the defence, The applicant will rely on the evidence to establish what 

the conversation/s occurred and that the details of the conversation/s were as the applicant has 

pleaded. The tenancy continued for a further 3 years after this contended conversation. The 

respondents admit in paragraph 25 that there was no notice of breach, no particulars of default 

and no opportunity to remedy the breach. The applicant denies default. No notice of default has 

ever been served. No particulars of default have ever been provided. No opportunity to remedy 

a defined breach has been provided. This pleading in its present form is flawed and defective 

and should be struck out; 

39a. The respondents admit in paragraph 25 that there was no notice of breach, no 

particulars of default and no opportunity to remedy breach. The applicant denies 

default. No notice of default has ever been served. No particulars of default have ever 

been provided. No opportunity to remedy a defined breach has been provided. This 

pleading in its present form is flawed and defective and should be struck out.  

39b. This pleading and the information it is based upon is an intentional false pleading. For 

the respondents to suggest that they would agree to a rent free period when they deny 

cash payments in the order of $0.8 million at that time, which is the result of removing 

any credit for cash payments is unbelievable and a complete nonsense; 

39c.  The respondents admit in paragraph 25 that there was no notice of breach, no 

particulars of default and no opportunity to remedy breach. The applicant denies 
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default. No notice of default has ever been served. No particulars of default have ever 

been provided. No opportunity to remedy a defined breach has been provided. This 

pleading in its present form is flawed and defective and should be struck out.  

40. In reply to paragraph 40 of the defence, the applicant joins issue with the respondents and 

further pleads:  

40a.  was incorporated on the 13​th​ of January 2017 and paid rent to the 

respondents before the 1​st​ of November 2017 as well as the payments alleged in this 

paragraph of the Points of Claim; 

40b. Agreed, other than the payment was full payment of November rent for shop 1; 

40c. Agreed; 

40d. Denied. 

41. In reply to paragraph 41 of the defence, the applicant joins issue with the respondents and 

further pleads:  

41a. This pleading and the information it is based upon is an intentional false pleading. No 

receipts were ever offered and declined. Some receipts were offered and taken which 

will be confirmed in lists of documents and verified on exchange in inspection; 

41b. From September to December 2017, requests for tax invoices and receipts were made to 

 persistently. The requests were ignored. After this pleading in reply to 

paragraph 41, three requests were made to the respondents' solicitors which have been 

ignored. The applicant commenced to make requests for tax invoices and receipts after 

the applicant was informed that without them, the applicant could be liable for tax in 

the order of $240,000. This issue was discussed by the applicant and  on 

several occasions between September and December 2017.  

The renovation and extension of time agreement 

42. In reply to paragraph 42 of the defence, The applicant will rely on the evidence to establish that 

the conversation/s occurred and that the details of the conversation/s were as the applicant has 

pleaded. The renovation commenced and continued over two years after this contended 

conversation. The renovation has now been completed at a cost the applicant will itemise with 
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particularity but which is in the order of $150,000 together with work performed by the 

applicant and associates which involved no charged cost. Further, the applicant pleads:  

42a It is difficult to understand this pleading and reply to it. The respondent’s case is that in 

consideration of the applicant (whoever that is finally determined to be) agreeing to do 

this renovation work, the respondents agreed to rent-free during the work. Now the 

respondents contend they were very upset about something without saying what. 

Further particulars will be required pertaining to this pleading. Clearly, in 2015 Anmol 

had been de-registered for 3 years and another company was involved as the 

respondents knew. 

42b. Denied. The applicant will rely on the evidence to establish that the conversation/s 

occurred and that the details of the conversation/s were as the applicant has pleaded.  

42c. Shop 2 had been part of the tenancy since 2006 with tables and chairs and other 

furniture in the shop for daily use. Cheque payments of $750 per month commenced in 

2013 and did not vary in 2015. The cheque payments had nothing to do with this alleged 

agreement. The alleged agreement is false and a recent invention of the respondents.  

43d The applicant will rely on the evidence to establish that the conversation/s occurred 

and that the details of the conversation/s and agreements were as the applicant has 

pleaded. 

43e No issue. 

43f Building plans were requested in writing in 2015 by email​. ​The request was verbally 

refused. The respondents attended for rent collection and for religious meetings and 

there were discussions about the work and progress which the respondents looked at 

while it was underway. This pleading is denied in every respect and in relation to every 

contention or allegation. This pleading and the information it is based upon is an 

intentional false pleading; 

42g This pleading is denied in every respect and in relation to every contention or 

allegation. This pleading and the information it is based upon is an intentional false 

pleading. The applicant paid rent as set out in the spreadsheet; 
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42h This pleading is denied in every respect and in relation to every contention or 

allegation. This pleading and the information it is based upon is an intentional false 

pleading; 

42i. The applicant will rely on the evidence to establish that the conversation/s occurred 

and that the details of the conversation/s and agreements were as the applicant has 

pleaded. 

43. In reply to paragraph 43 of the defence, The applicant will rely on the evidence to establish that 

the conversation/s occurred and that the details of the conversation/s were as the applicant has 

pleaded. Further: 

43a. This pleading is denied in every respect and in relation to every contention or allegation. 

This pleading and the information it is based upon is an intentional false pleading; 

43b. This pleading is denied in every respect and in relation to every contention or allegation. 

This pleading and the information it is based upon is an intentional false pleading; 

43c. This pleading is denied in every respect and in relation to every contention or allegation. 

This pleading and the information it is based upon is an intentional false pleading. 

44. In reply to paragraph 44 of the defence, The applicant contends the respondents’ pleading is 

misconceived and wrong in law. The applicant’s pleading that the terms of the residence 

tenancy were part of the renovation agreement is a proper and lawful pleading and requires a 

response in the respondents’ defence. The applicant contends this pleading should be struck out 

or repleaded.  

45. Agreed as to completion date and otherwise denied. 

46. In reply to paragraph 46 of the defence, The applicant will rely on the evidence to establish that 

the conversation/s occurred and that the details of the conversation/s were as the applicant has 

pleaded. Further: 

46a. Paragraphs 9 to 11 of the Points of Claim and the respondents’ pleaded defence to those 

paragraphs together with the allegations of the applicant and the response pleaded by 

the respondents to paragraphs 46 to 62 of the Points of Claim set out the basis and 
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background of the applicant’s position on this issue. There is no variation to the 

appellant’s position as made out. 

46b. Repeat 46a.  

46c. The applicant does not admit and puts the respondents to proof. 

47. In reply to paragraph 47 of the defence, The applicant will rely on the evidence to establish that 

the payment history and methods and that the details of the payment history and methods 

were as the applicant has pleaded. Further: 

47a. There are numerous instances of the respondents accepting cheques from the 

applicant’s trading company in place from time to time over many years. Full details will 

be confirmed in lists of documents and verified on exchange in inspection. The 

implication that this is a one off instance is false; 

47b. This pleading and the information it is based upon is an intentional false pleading in the 

context of this pleading. 

48. In reply to paragraph 48 of the defence, The applicant will rely on the evidence to establish that 

the conversation/s occurred and that the details of the conversation/s were as the applicant has 

pleaded.  

49. In reply to paragraph 49 of the defence, The applicant will rely on the evidence to establish that 

the events occurred and that the details of the events were as the applicant has pleaded.  

50. No issue. 

51. Confirm bank details were provided but contend the correct and full December shop rent was 

paid by EFT. 

52. Confirm but contend the correct and full November shop rent was paid by this cheque. 

53. In reply to paragraph 53 of the defence, The applicant contends the respondents’ pleading is 

misconceived and wrong in law. The applicant’s pleading that the terms of the residence 

tenancy were part of the renovation agreement is a proper and lawful pleading and requires a 

response in the respondents’ defence. The applicant contends this pleading should be struck out 

or repleaded.  
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54. In reply to paragraph 54 of the defence, The applicant contends the respondents’ pleading is 

misconceived and wrong in law. The applicant’s pleading that the terms of the residence 

tenancy were part of the renovation agreement is a proper and lawful pleading and requires a 

response in the respondents’ defence. The applicant contends this pleading should be struck out 

and repleaded. The applicant persists with the pleading and persists with the contention that it 

is a proper pleading in this matter. In the absence of a proper defence pleading, this applicant 

pleading should be taken as admitted. 

55. Repeat paragraphs 54. 

Proposed subdivision of shops 1 and 2 

56. In reply to paragraph 56 of the defence, The applicant will rely on the evidence to establish that 

the conversation/s occurred and that the details of the conversation/s were as the applicant has 

pleaded. Further: 

56a. The shop was vacated by that date; 

56b. Denied; 

56c. Denied; 

56d. Admitted and no use is being made of shop 2. 

57. In reply to paragraph 57 of the defence, The applicant will rely on the evidence to establish that 

the conversation/s occurred and that the details of the conversation/s were as the applicant has 

pleaded. Further particulars will be sought from the respondents as to the purpose for which 

Valid sought access. Further: 

57a. At the commencement of the tenancy in 2006 there were three openings between shop 

1 and shop 2. The applicant has closed off two of them with timber frame and gyprock. 

The third remains open and will need to be closed off for the purposes of the proposed 

subdivision. 

57b. The respondents have keys to shop 2 and the applicant denies that he has the only keys. 

The applicant further pleads that this issue of subdivision and a method of dealing with 

it is presently the subject of an application to the Tribunal for orders to address this 

matter.  
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58. No issue. 

59. In reply to paragraph 59 of the defence, given the denial of the absence of mention of the 

relevant sections of the Retail Leases Act, the applicant contends it was incumbent on the 

respondents to plead the dealings with the relevant sections of the Retail Leases Act. Particulars 

will be pursued if not volunteered. This pleading with no particulars should be struck out. 

Further: 

59a This pleading is a misconception and error of law  

59b The application for immediate position has no legal foundation and is resisted by the 

applicant. 

60. In reply to paragraph 60 of the defence, the applicant will rely on the evidence to establish that 

these contentions and that the details of the basis of the contentions are as the applicant has 

pleaded. Further: 

60a. This pleading is a misconception and error of law; 

60b. The application for immediate position has no legal foundation and is resisted by the 

applicant. 

61. In reply to paragraph 61 of the defence, the applicant will rely on the evidence to establish that 

these contentions and that the details of the basis of the contentions were as the applicant has 

pleaded. Further, the interim injunction order had been made when the defence was filed and 

served. Further: 

61a. Repeat reply contained in paragraph 57a;  

61b. This pleading is a misconception and error of law; 

61c. The application for immediate position has no legal foundation and is resisted by the 

applicant.  

62. In reply to paragraph 62 of the defence, the applicant will rely on the evidence to establish that 

these contentions and that the details of the basis of the contentions were as the applicant has 

pleaded. Further: 

62a. This pleading is a misconception and error of law 
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62b. The application for immediate position has no legal foundation and is resisted 

by the applicant. 

Renovation and Breach of Lease 

63. In reply to paragraph 63 of the defence, the applicant will rely on the evidence to establish that 

these contentions and that the details of the basis of the contentions were as the applicant has 

pleaded. Further,  

63a. Confirm the storm damage is admitted. The distinction pertaining to the premises is 

irrelevant as the damage was in shop 1.  

63b. The applicant persists with the precise allegation of the date. 

63c. The applicant will rely on the evidence to establish the extent of damage and that the 

details of the damage is as the applicant has pleaded. 

63d. The emergency repairs were inadequate, incomplete and ineffective as to making the 

damaged premises usable by the applicant in the business. The premises we’re not 

restored to the appropriate standard required for a retail shop. The respondents were 

pursuing an insurance claim; 

63e. Denied. Arrangements were made on a Sunday ​(date)​ for the respondent to attend with 

his builder. He did not turn up for the appointment. The applicant will rely on the 

evidence to establish the extent of damage and that the details of the damage is as the 

applicant has pleaded and still unrepaired.  

64. In reply to paragraph 64 of the defence, the applicant will rely on the evidence to establish that 

these contentions and that the details of the basis of the contentions were as the applicant has 

pleaded. Further,  

64a. The applicant rejects this bare denial; 

64b. This pleading and the information it is based upon is an intentional false pleading. The 

respondents are repeatedly neglectful, incomplete and slow as to maintenance and 

upkeep. 
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65. In reply to paragraph 65 of the defence, the applicant will rely on the evidence to establish that 

these contentions and that the details of the basis of the contentions were as the applicant has 

pleaded. Further,  

65a. the applicant will rely on the evidence to establish that the contentions and the details 

of the basis of the contentions were as the applicant has pleaded and that the 

respondents pleadings are false. 

65b. Denied. 

66. The applicant relies on the respondents’ admission. Further, without limiting the generality of 

the admission contained in paragraph 66: 

66a. Agreed. 

66b. Agreed. 

66c. Agreed. 

66d. Agreed. 

66e. Denied. 

66f. Denied. 

66g. This is a serious and prejudicial failure by the respondent. This pleading is fundamentally 

defective in the context of allegations of cash payments. The respondent declines to 

provide details of cash rent payments confirmed as paid. In the absence of a full and 

complete pleading, the applicant seeks and the applicant respectfully suggests the 

Tribunal should grant default judgment. This is a premeditated and deliberate omission 

by this respondent to suit their own purposes. Pleadings cannot close and this case is 

inevitably delayed by this omission. 

67. The applicant notes the defence repeats the paragraphs 65, including a and b in defence to this 

paragraph. The applicant repeats its reply to paragraph 65 in full by way of reply. 

68. The applicant joins issue with the respondents' bare denial.  

Demand 

69. The applicant relies on the respondents’ admission. Further, the applicant pleads that it is the 

respondents’ case that there has been no rent for two years and there is presently no 
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agreement as to rent other than that put forward by the applicant. The respondents’ pleading 

qualifying the rent is misleading and vague. Further: 

69a. These contentions have been advanced by the respondent and rejected repeatedly with 

specific pleadings in this reply. The rejecting pleadings are repleaded; 

69b. This pleading has no clear meaning and no relevance.  

Reasons  

70. The applicant joins issue with the respondents’ mere denial. 

71. The applicant joins issue with the respondents’ mere denial. 

72. The applicant joins issue with the respondents’ mere denial. 

Damages  

73. The applicant repeats the objection to the mere denials contained in paragraphs 73 to 79 and 

joins issue with the respondents. Grounds raised earlier in the defence are responded to with 

grounds earlier set out in this reply in response to the respondents’ pleading in the defence. 

Costs  

The applicant persists with its claim for costs. 

 
 
 
Dated: 2 March  2018 
 

 

 

.......................................................................................... 
 
Signed by Gurjit Singh 
Applicant 
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