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Director, Courts Strategy 

Department of Justice,  

  

Sydney NSW 2001 

 

      17 July 2019 

 

 

Re: Review of the Civil and Administrative Tribunal Act 2013 

 

I welcome the opportunity to submit comment of the operation of the NSW Civil and 

Administrative Tribunal (NCAT). 

 

The following comments are based on personal experience as a self-represented applicant 

in and 

observation of proceedings in a number of similar cases involving external review of 

administrative decisions by NCAT.1      

 

Procedural Fairness 

At NCAT there is a profound lack of procedural fairness in cases where an applicant is self-

represented and seeking review administrative decisions by the Commissioner of Police 

involving firearm matters.    

 

In  the applicant was up against the extensive legal, administrative and financial 

resources available to the NSW Commissioner of Police, including the Crown Solicitor’s 

Office, NSW Police Force Office of General Counsel and a commercial barrister.   

 

There are at least 4 cases similar to  where self-represented applicants have been 

simply overwhelmed by the financial and legal might of the Commissioner of Police - 

. The respondent’s (NSW Commissioner of Police) costs 

in these cases for legal representation provided by the Crown Solicitor's Office, external 

barristers and solicitors, and expert witnesses, but excluding NSW Police Force Office of 

General Counsel were as follows:2

-   $60,597.53  
 -   $53,782.97  

 -   $27,193.60  
 -   $23,571.39  

 -   $30,226.31. 

 

Clearly, self-represented applicants at NCAT are at a huge financial and legal disadvantage.  
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The above cases reveal de facto breaches of the Model Litigant Policy by the NSW 

Commissioner of Police who is obliged not to take advantage of applicants who lack the 

resources to litigate a legitimate claim.  

 

If the playing field was level, which it isn’t, I almost certainly would have appealed the 

tribunal’s decision in . 

 

Adherence to Model Litigant Policy 

The NSW Government’s Model Litigant Policy requires all lawyers representing NSW 

government agencies comply with the highest standards of professional behaviour.3 

 

In both written and verbal submissions by counsel for the respondent breached the 

NSW Government’s Model Litigant policy on several occasions. These breaches were 

brought to the Tribunal’s attention in the applicant’s written submissions and in a 

subsequent complaint to the NSW Legal Services Commissioner (Attachment 1).  

  

Apprehension of Bias 

In  the tribunal member denied the applicant’s request to present video evidence to 

support written submissions showing that animals are not unduly disturbed when a 

suppressor is used.  This was despite making a formal request to the tribunal to do so prior 

to the hearing.  The Crown Solicitor’s Office, acting for the respondent, flagged their 

intention to object to me playing the video in their letter dated 12 June 2018 - a few days 

before the hearing (Attachment 2). 

 

By contrast, during the hearing the tribunal member allowed expert witness for the 

respondent, a serving police officer, to demonstrate earmuffs to support the respondent’s 

submissions. 

 

I submit this amounted to actual bias by the tribunal member.   

 

Competence of Tribunal Members 

In  tribunal member  states at [32] “When he was shooting, the muzzle of the 

gun was placed next to his left ear.” (emphasis added). 

 

This is not only factually incorrect, it is a physical impossibility.  Clearly the tribunal member 

was perplexed and/or did not accurately record the applicant’s explanation during the 

hearing of how a rifle is actually held when it is fired. In the hearing, the applicant said: 

 

“…I have a classical pattern [of hearing impairment] which is predominantly 

 in the left ear which is due to the left ear being closer to the muzzle when  

 shooting a rifle…” (emphasis added) 
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The holding of a rifle when it is fired was further explained in detail during cross 

examination of the applicant by counsel for the respondent. It should have been abundantly 

clear to the tribunal member that the muzzle of a rifle is not ‘placed next to the left ear’ 

when it is fired.  

 

Conflict of Interest  

  

  

 

 

  

 

   

      

  

 

   

  

   

 

   

 

 

   

 

    

 

 

   

 

I note paragraph 11 of the NCAT Members Code of Conduct requires tribunal members to 

advise the parties of any matter or circumstance which might give rise to bias or conflict of 

interest or a perception of bias or conflict of interest and determine whether in the 

circumstances it is appropriate to continue to conduct or determine the proceedings.7 

 

The matter of perception of bias or perception of conflict of interest was never raised by  

 

 

Confidential / Secret Submissions 

Confidential / secret submissions to the tribunal are grossly unfair. In the interests of 

transparency and fairness all submissions should be made available to both parties.  
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I have no evidence, but I suspect the legal representatives acting for the Commissioner of 

Police in  made confidential/secret submissions to the tribunal.  

  

Administrative Procedures 

Finally, in , an application by the respondent for a summons to be issued was neither 

signed nor dated by the tribunal Registrar.  The application was sealed with the tribunal 

stamp on the front page and I acknowledge this is considered to be a valid application, 

however, for administrative completeness I believe all summons applications should actually 

be signed and dated by the Registrar, not just stamped.   

 

I trust these comments are helpful and lead to much needed improvements to make sure 

NACT actually fulfils its promise of providing procedural fairness. 

 

Yours faithfully 
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Attachment 1: Complaint to NSW Legal Services Commissioner, 17 January 2019 

 

 



 
 

 

 

 

 



 
 

 

 

 
 



 
 

 

 

 
 



 
 

 

Attachment 2:  Letter Objecting to the Applicant Presenting Video Evidence 

 

 
 



 
 

 

 

 

 

 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 




