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Services Deed

~
Date 2,_% \JCAI\\)OW?/ £0 \q
Parties The Secretary of the Department of Family and Community Services as Housing Agency
under section 16 of the Community Housing Providers (Adoption of National Law) Act
2012 (NSW) (FACS)
The Uniting Church in Australia Property Trust (NSW) (ABN 77 005 284 605) for and on
behalf of Uniting (NSW.ACT) (ABN 78 722 539 923) (also known as UnitingCare
NSW.ACT) (ServiceCo)
Background
A. FACS has conducted a public tender process and selected ServiceCo as a preferred tenderer
for the Service Package.
B. This Deed sets out the terms on which:
(a) ServiceCo agrees to deliver the Services;
(b) FACS agrees to pay the Monthly Service Payment to ServiceCo; and
(c) the risks associated with the Service Package are allocated as between FACS and
ServiceCo.
C. FACS intends for the Service Package to be delivered within the National Regulatory System.
D. The Services are essential or critical services to be provided to the State of New South Wales.

Operative provisions

Part A - Interpretation and project parameters

1.

Definitions
In this Deed, unless the context otherwise requires:
Abatement has the meaning given in the Payment Schedule.

Accommodation Services means the services described in section 2 of the Services
Specification as varied or supplemented in accordance with any Variation.

Accounts and Records has the meaning given in clause 50.1(a).

Additional Funding means a grant, payment, co-payment, subsidy or other monetary
contribution from any Authority received, whether directly or indirectly, by ServiceCo in
connection with the Accommodation Services or (until such time that clause 19A(a) is satisfied,
a Substituted New Dwelling), other than:

(a) any such amount which is payable under a FACS Service Package Document;
(b) any refund, repayment or reduction in Tax; or
(c) Commonwealth Rent Assistance.

Adjustment Note has the meaning given in the GST Law.
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Adverse Rights means all (if any) interests, rights, affectations, encumbrances, Easements,
covenants (including any rights, Easements and other affectations or encumbrances in respect
of conduits) and other restrictions on use (excluding rights of light and air):

{a) affecting or impacting the Site as set out in the Project Information; or
{b) of which ServiceCo has actual knowledge,
as at the date of this Deed.

Affordable Housing means the Service Package Dwellings which are made available to
Affordable Housing Tenants.

Affordable Housing Tenant means a household which meets the affordable housing eligibility
criteria outlined in the NSW Affordable Housing Guidelines, and has a right to occupy a
Dwelling under a Residential Tenancy Agreement, and where the context requires, any such
household which has been allocated a Dwelling in accordance with the Services Specification.

Agreed Margin means the Service Delivery Margin, the ServiceCo Margin and (in respect of
clause 31.1(b) oniy) the Delivery Margin.

Agreement for l.ease means an agreement for lease entered into by ServiceCo in connection
with the Service Package.

Allocation Zone means each area of Social Housing described as an ‘allocation zone' for the
purposes of allocating Social Housing from the NSW Housing Register (or any replacement
term used by FACS to denote an area for this purpose).

Amended Quick Ratio means the amended quick ratio calculated in accordance with
Performance Outcome 7: Financial Viability Guidance Note and the relevant Financial
Performance Report template required by the National Regulatory System for Community
Housing, each as updated from time to time (and to the extent that ratio is no longer used for
the National Regulatory System for Community Housing, the last current amended quick ratio
is deemed to apply as the Amended Quick Ratio).

Amended Quick Ratio Threshold means an Amended Quick Ratio equal to or greater than
1.2

Amendment has the meaning given in clause 47.1(a).

Applicant means an individual who;

(2) applied to FACS for Social Housing;
(b) was assessed by FACS or a Registered CHP as eligible for Social Housing; and
(c) is on the NSW Housing Register.

Appropriate Applicant means an Applicant that is on the NSW Housing Register to whom a
‘Reasonable Offer' could be made by ServiceCo in accordance with the Housing Pathways
Policies. For the purposes of this definition, 'Reasonable Offer’ has the meaning given to it in
the document entitled "Matching and Offering a Property to a Client Policy’ as published on the
FACS website and as replaced from time to time, and at the date of this Deed means an offer
of Tenancy in a Dwelling that is consistent with:

(a) the number of bedrooms the household requires;
{b) the Allocation Zone requested by the Applicant; and
(c) any other features of a property required after an assessment of the Applicant.

Approval means:
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{a) each Key Planning Approval; and

{b) any other licence, permit, authorisation, consent, assessment, approval,
determination, certificate, accreditation, registration, clearance, permission,
exemptions, notification, application, filing, lodgement, deed, direction or declaration
or the like, which must be obtained or satisfied (as the case may be) in connection
with the Service Package.

Approved Services Brief has the meaning given in clause 27.5(b).

APRA means Australian Prudential Regulation Authority.

Artefacts means any places, fossils, bones, artefacts, coins, articles of value or antiquity,
structures, natural features or remains or things of scientific, geological, historical, aesthetic,

social, spiritual, cultural or aboriginal heritage or archaeological interest.

Asset Lease Side Deed means any document so entitled dated on or about the date of this
Deed between FACS, ServiceCo and a Lessor substantially in the form set out in Schedule 26.

Asset Management Services means the services described in section 3 of the Services
Specification, as varied or supplemented in accordance with any Variation.

Associate or Associates means, in relation to a person, any Related Body Corporate of that
person, and any officer, agent, adviser, consultant, contractor or employee of that person or
that Related Body Corporate and:

(a) in the case of ServiceCo, includes:
(i) the ServiceCo Representative;
{ii) ServiceCo's officers, agents, advisers, consultants, contractors and

employees, each acting in connection with the Service Package;

{iii) Equity Investors and any Consortium Members, and their respective
officers, agents, advisers, consultants, contractors and employees, each
acting in connection with the Service Package;

(iv) any Subcontractors (that are not covered by paragraph (a)(ii)} and their
respective officers, agents, advisers, consultants, contractors and
employees, each acting in connection with the Service Package; and

(v} any person on or at a Site at the express or implied invitation of
ServiceCo or a Subcontractor in connection with the performance of the
Service Package Activities,

but does not include FACS, any of FACS' Associates, any Tenants or the members
of the DAB; and

(b) in the case of FACS, includes:

(i) officers, agents, advisers, consultants, contractors, authorised officers
and employees of FACS;

(i) the FACS Representative and any other person responsibie for the
administration or management or implementation of the Service
Package, or any aspect of the Service Package, for and on bebhalf of
FACS; and

(iii) any other person to whom FACS delegates a right, power, function or
duty under this Deed,
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each acting in connection with the Service Package but does not include ServiceCo
or any of ServiceCo's Associates, any Tenants, members of the DAB, the Registrar,
Land and Housing Corporation or the Aboriginal Housing Office.

Augmentation means an increase in the number of Service Package Dwellings to be provided
as part of the Service Package after the date of this Deed:

(a) the total number of which equals [Jj or more Service Package Dwellings; and
(b) which FACS determines should be delivered as an Augmentation.

Augmentation Concept Design means the concept design developed by ServiceCo in
accordance with FACS requirements.

Augmentation Documents means all documents to be entered into by one or more of FACS
and ServiceCo (amongst others) for the undertaking of the relevant Augmentation.

Augmentation Objectives has the meaning given in clause 27.1(a).
Augmentation Proposal has the meaning given in clause 27.6(a).

Authority means

(8) any governmental, semi-governmental or local government authority, administrative
or judicial body or tribunal, department, commission, public authority, agency,
minister, statutory corporation or instrumentality; and

(b) any other person having jurisdiction over, or ownership of, any Utilities or Utility
Infrastructure.

Bank Bill means a bill of exchange (as defined in the Bills of Exchange Act 1909 (Cth)) that
has been accepted by a bank authorised under a law of the Commonwealth of Australia or any
state to carry on banking business.

Bank Bill Rate, for a period, means:

(a) the rate, expressed as a yield per cent per annum (rounded up (if necessary) to
four decimal places) that is quoted as the average bid rate on the Reuters monitor
system page 'BBSY' (or any page that replaces that page) at about 10:10 am
{Sydney time) on the first day of the relevant period for which the rate is sought, for
Bank Bills that have a tenor in Months which is closest to that period; or

(b} if there is a manifest error in the calculation of that average bid rate, or if no
average bid rate is published for Bank Bills of that tenor by about 10:30 am, then
the Bank Bill Rate will be the rate reascnably determined by FACS, having regard
to the rates otherwise bid for Bank Bills having a tenor as described above, at or
around that time, to be the appropriate equivalent rate.

Base Case Financial Model means ServiceCo's audited financial model for the Service
Package as at the date of this Deed, a copy of which has been initialied by both parties and is
annexed as Annexure C.

Base Cost means Service Delivery Costs, ServiceCo Costs and (in respect of clause 31.1(b)
only) Delivery Costs, in each case that are directly attributable to the relevant Change
Compensation Event, but excluding all:

(a) Prolongation Costs;
(b) Financing Delay Costs; and
(c) Agreed Margin.
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Best Services Practices means the practices required for the provision of activities and
services similar to the Delivery Phase Activities and the Services {as applicable), which are
performed:

(a) with the standard of skill, care and diligence which may reasonably be expected of
a skilled and experienced professional suitably qualified in the provision of activities
and services similar to the Delivery Phase Activities or the Services (as applicable);

(b) in & manner that is client focused and safe to all people and the Environment;

{c) with the intent of ensuring reliable, long term and safe and secure operation of the
Relevant Infrastructure:

(d) by trained and experienced personnel using high quality, safe and proper
equipment, tools, procedures and industry standards;

(e) with adequate levels of resources, including personnel, materials and supplies;

{f) using suitable and high quality finishes and materials which are free from defects;
and

{g) with a commitment to continually adopting innovation to improve service quality and

value for money, provided that this requirement in and of itself does not require
ServiceCo to upgrade any Service Package Dwelling after the Date of Service
Readiness for the Stage in which that Dwelling is comprised, unless ServiceCo is
expressly required to do so.

Bid Design Deliverables means Annexure A.

Bid Services Deliverahles means Annexure B.

Business Day means a day that is not a Saturday, Sunday or public holiday and on which
banks are open for business generally in Sydney, New South Wales.

Business Hours means between 9:00 am and 5:00 pm on a Business Day.
CCU has the meaning given in clause 55.2(b).
Change Compensation Event means each event described in the table in clause 31.2.

Change in Control means:

(a) where, at any time, any person or Entity alone or together with any Asscciate or
Associates, ceases to or commences to, directly or indirectly have Control of an
Entity;

(b) a change in the manager, trustee or Responsible Entity of any Group Member that
is a trust; or

(c) a change in a member of a company limited by guarantee, where that member

ceases to or commences to, directly or indirectly, have Control of that company.
For the purposes of this definition, Associate or Associates has the meaning given in the
Corporations Act and includes a person deemed to be an Associate of a designated body
{within the meaning of section 12 of the Corporations Act).
Change in Law means;

(a) the coming into effect of, or a change or the repeal of, Legislation; or

() any judgment or decision of a court of law which changes the way a Law is applied
or interpreted,
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after the date of this Deed, but does not include:

(c)

(d)

(e)

(9)

a change in the way a Law is applied or interpreted due to:

{i) the failure of ServiceCo or any of its Associates to comply with a Law,
Policy or Approval; or

{ii) a ServiceCo Act or Omission;

any new Law or change in existing Law relating to Taxes including the Income Tax
Assessment Act 1936 (Cth), the Income Tax Assessment Act 1997 (Cth), the GST
Law or the Payroll Tax Act 2007 (NSW);

any new local government Law or change in any existing local government Law;

any of the events described in paragraphs (a) to (¢) of the definition of ‘MAE
Change in Law'; and

any new Law or change to or repeal of any existing Law which was not in force at
the date of this Deed but which: '

{i) had been published in the Government Gazette by way of bill, draft bill or
draft statutory instrument or otherwise specifically referred to prior o the
date of this Deed;

(ii) is contained in or referred to in the Services Specification, the Proposal,
any Service Package Document cor Project Information or any other
material provided by FACS to ServiceCo or any of its Associates in
connection with the Service Package prior to the date of this Deed;

(i) a party performing activities similar to the Service Package Activities in
accordance with Best Services Practices would have reasonably
foreseen or anticipated prior to the date of this Deed;

{iv} is substantially the same as a Law in force prior to the date of this Deed;
or
(v) is substantially the same as any other requirement with which ServiceCo

was required to comply under any FACS Service Package Document as
at the date of this Deed.

Change in Management means a change in:

(a) any Entity which provides management functions to ServiceCo;

{b) the senior employees of any Entity which provides management functions to
ServiceCo, or

{c) the senior management of ServiceCo,

as applicable.

Change in Mandatory Requirements means a:

(a)
(b)

Project-Specific Change in Law; or

Change in Pclicy,

that occurs after the date of this Deed and that will have an effect on the cost of carrying out
the Service Package Activities,
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Change in Policy means any one or more of the following that oceurs after the date of this
Deed:

{a) the introduction of a new Policy; or
(b) a change in a Policy,

but does not include:

{c) any one of the events referred to in paragraphs (a) to (b) where that event:
(i) has been expressly notified by FACS to ServiceCo prior to the date of
this Deed;
{ii) is contained or referred to in the Services Specification, the Proposal,

any Service Package Document or Project Information or any other
material provided by FACS to ServiceCo or any of its Associates in
connection with the Service Package prior to the date of this Deed;

(iii) would have been reasonably foreseen or anticipated prior to the date of
this Deed by a party providing services similar to the Service Package
Activities in accordance with Best Services Practices;

{iv) is substantially the same as a Policy in force prior to the date of this
Deed; or
{v) is substantially the same as any other requirement with which ServiceCo

was required to comply with under FACS Service Package Documents
prior to the date of this Deed;

(d) any:
{i) new Approval;
(i) new requirement to obtain a new Approval; or
{iii) amendment, repeal or change in, or any requirement to amend or
change, an existing Approval;
(e) any of the events referred to in paragraphs (2) to (b) that results from or is in

response to any ServiceCo Act or Omission or failure of ServiceCo or any of its
Associates to comply with a Law, Policy or Approval; or

(f) where the Policy is a standard, code, specification, policy, requirement, guideline,
protocol, procedures or plan of any Authority other than FACS.

Change Proposal has the meaning given in clause 28(b).

CHIMES means the Community Housing Information Management System maintained by
FACS.

Claim means any claim, action, demand, suit, proceeding, penalty or fine (including by way of
contribution or indemnity) made:

(a) in connection with the Service Package Documents, the Relevant Infrastructure,
any Site or the Service Package; or

(2] at Law or for specific performancs, restitution or payment of money {including
damages).
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Commercial Close means the date on which the last Condition Precedent to be satisfied, has
been satisfied (or waived in accordance with clause 3.3), as set out in a notice given by FACS
to ServiceCo in accordance with clause 3.2(c).

Commercial Close Adjustment Protocol means the protocol to:

{a) update the Base Case Financial Model; and

{b} amend this Deed,

to be applied at Commercial Close, in accordance with clause 3.5 and clause 49 and set out in
Annexure D,

Commercial Close Financial Model means the Base Case Financial Model as updated and
audited in accordance with the Commercial Close Adjustment Protocol.

Commercially Sensitive Information means the information referred to in the Commercially
Sensitive Information Schedule.

Commercially Sensitive Information Schedule means Schedule 11.

Commonwealth means the Commonwealth of Australia.

Commonwealth Rent Assistance or CRA means the rent assistance payable by the
Commonwealth pursuant o the Social Security Act 1991 (Cth) and the A New Tax System
(Family Assistance) Act 1998 (Cth).

Community Housing Act means the Community Housing Providers (Adoption of National
Law) Act 2072 (NSW).

Compensable Intervening Event means any of the following events occurring during a
Service Delivery Phase:

{a) (FACS breach): a breach by FACS of any FACS Service Package Document; and

(b) {(fraudulent act or omission): a fraudulent, reckless, unlawful or malicious act or
omission of FACS or any of its Associates in connection with the Service Package.

Compensable Relief Event means any of the following events occurring during a Delivery
Phase:

(a) (FACS breach): a breach by FACS of any FACS Service Package Document; and

(b) (fraudulent act or omission): a fraudulent, reckless, unlawful or malicious act or
omission of FACS or any of its Associates in connection with the Service Package.

Compensation Date has the meaning given in the Termination Payments Schedule.
Condition Precedent means each condition precedent in the Conditions Precedent Schedule.
Condition Precedent Deadline means the date so specified in the Contract Particulars.
Conditions Precedent Schedule means Schedule 2.

Confidential Information means:

{a) the Service Package Documents;
(b) the Project Information;
{c) any Commercially Sensitive Information;
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(d) information provided by:
(i) FACS cor any of its Associates to ServiceCo or any of its Associates; or
(ii) ServiceCo or any of its Associates to FACS or any of its Associates,

in connection with this Deed or the Service Package, whether provided prior to, en
or after the date of this Deed;

(e} ServiceCo Material; and

(f) Personal Information,

but does not include any report prepared by or on behalf of FACS in relation to the
performance or non-performance by ServiceCo or its Associates of its obligations pursuant to
this Deed (provided that any information contained in any such report which is Commercially
Sensitive Information is redacted in such report).

Consequential or Indirect Loss means:

(a) any loss of opportunity, profit, anticipated profit, business, business opportunities or
revenue or any failure to realise anticipated savings; or

{b) to the extent not prohibited by Law, any penalties payable under agreements other
than FACS Service Package Dacuments or Key Subcontracts.

Consortium means all of the parties identified as such in the Contract Particulars and
Censortium Member means any of them.

Coenstruction Project has the meaning given in the WHS Regulation.
Consumer Price Index or CP! has the meaning given in the Indexes Schedule.

Contamination has the meaning set out in the Contaminated Land Management Act 1997
(NSW).

Contract Particulars means Schedule 1.
Control means:
{(a) ‘Control' as defined in the Corparations Act;

{b) the ability to control, directly or indirectly, the composition of the board or
partnership committee;

{c) being in a position to cast, or control the casting of, more than 25% of the maximum
nurnber of votes that may be cast at a general meeting or similar (or if the Entity is
a trust, the appointment of a trustee of that trust); or

{d) having a relevant interest (as defined in section 608 of the Corporations Act but as
if a reference in that section to 'securities’ were a reference to Securities as defined
in this Deed) in more than 25% cof the Securities,

of an Entity {(whether alone or together with any Associates). For the purposes of this
definition, Associate has the meaning given in the Corporations Act and includes a person
deemed to be an associate of a designated body (within the meaning of section 12 of the
Corporations Act).

Controlling Entity means, in relation to a Change in Control of a Consortium Member, the
person or Entity to whom Control will pass.

Corporations Act means the Corporations Act 2001 (Cth).
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Costs means:

{a) all actual direct capital costs, preliminaries, operation and maintenance costs or
external third party advisory costs properly and reasonably incurred, or which will
he properly and reasonably incurred, as a direct consequence of the relevant
Change Compensation Event, and in each case fo the extent that they exceed the
relevant amounts {if any) assumed in the then current Financial Model; and

{b) in respect of any “Saving”, all direct costs saved or which will be saved or ought
reasonably to have been saved.

Counterparty Details means;

(a) in connection with ServiceCo:
(i a certified copy of its constitution (or other constituent documents);
{ii) in the case of a trustee who eniers into FACS Service Package
Documents on behalf of a trust, a certified copy of the relevant trust
deed;
{iii) a certified copy of any powers of attorney under which the person

executed each FACS Service Package Document; and

(iv) a certified copy of the extract of minutes evidencing the resolutions of its
board of directors, authorising the entry into, delivery and observance of
obligations in accordance with each FACS Service Package Document
to which it is a party; and

) in connection with each other person (other than FACS) who is a party tc a FACS
Service Package Document, a certified copy of any powers of attorney under which
the person executed each FACS Service Package Document.

DARB or Dispute Avoidance Board means the dispute avoidance board constituted under the
DAB Agreement.

DAB Accession Deed Poll means an accession deed poll substantially in the form of
Schedule 23.

DAB Agreement means the document entitled 'Dispute Avoidance Board Agreement’ dated 3
December 2018 between FACS, the members of the DAB, ServiceCo and any acceding party.

Date of Service Readiness means, in respect of each Stage, the date specified in the
certificate issued by FACS under clause 17.6(a)(i) as the date on which ServiceCo achieved
Service Readiness.

Debt means the principal amounts properly drawn down by ServiceCo under the Finance
Documents to finance the Service Package, including accrued interest and fees payable in
respect of those principal amounts, and any net amounts payable under any hedging
arrangements relevant to those principal amounts deducting all credit balances on all debt
reserve and debt service accounts (however named) held by or on behalf of ServiceCo or any
Financier and related to the Service Package but does not include default interest, equity
shareholder loans, or amounts in the nature of Equity.

Deed has the meaning given in clause 2.2(a}.

Deed of Indemnity means a deed of indemnity between FACS and the Property Trust in the
form set out in Schedule 29 or such cther form as FACS may approve,

Default Termination Event means the occurrence of any of the following events:
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(a)

(c)

(d)

(e)

{9)

(h)

(i)

(k)

N

(m)

()

(abandonment): ServiceCo wholly or substantially abandons the Service Package
or any material part of the Service Package Activities or a Stage;

(Group Member Insolvency Event): an Insolvency Event occurs in relation to a
Group Member;

(ServiceCo fraud): ServiceCo engages in fraud, collusion or dishonest conduct in
performing its obligations under any Service Package Document;

{assignment, transfer or disposal): ServiceCo assigns, transfers or otherwise
disposes of any of its rights, title and interest in or under any Service Package
Document, the whole or any part of a Site or the Relevant Infrastructure in breach
of clause 47;

(Change in Control); a Change in Control occurs in respect of ServiceCo other
than in accordance with clause 48;

(unremedied Major Default): a Major Default is capable, or is deemed to be
capable, of remedy and ServiceCo fails to remedy the Major Default within the
period set out in the Major Default Notice (as extended, if at all, in accordance with
clause 37.4(b));

{failure to achieve Service Readiness by Sunset Date): ServiceCo fails to
achieve a Service Readiness Milestone by the applicable Sunset Date;

(Major Default not capable of remedy): a Major Default is not capable, or is
deemed to not be capable, of remedy and ServiceCo fails to diligently comply with
any reasonable requirements of FACS to overcome the consequences of the Major
Default within the time stated in the Major Default Notice (as extended, if at all,
under clause 37.4(b));

(liability cap): where the aggregate accrued liability of ServiceCo to the
indemnified Persons under the Service Package Documents is equal to or exceeds
[l of the General Liability Cap;

(Hlegality Event): an lilegality Event occurs;

(Probity Event): ServiceCo fails to comply with clause 53.1(d), in relation to a
Probity Event;

(loss of registration): ServiceCo’s registration as a Registered CHP is cancelled
or ServiceCo otherwise ceases to be a Registered CHP;

(Deed of Indemnity): the Deed of Indemnity provided by the Property Trust is or
becomes void, voidable, illegal, invalid or unenforceable for any reason and is not
replaced within 20 Business Days or the Praperty Trust breaches a material term of
the Deed of Indemnity; or

(deemed Default Termination Event): any other event which is deemed to be a
Default Termination Event under clause 37.2(f) or clause 37.6(c).

Default Termination Payment means the payment calculated in accordance with section 4 of
the Termination Payments Schedule.

Delay Costs means Financing Delay Costs and Prolongation Costs (as applicable).

Delivery Costs means the net incremental Costs of a Subcontractor engaged by ServiceCo to
carry out Delivery Phase Activities or capital works during a Service Delivery Phase relating to
a Change Compensation Event, provided that those Costs are directly attributabie to the
relevant Change Compensation Event, excluding all Agreed Margin, Prolongation Costs,
Financing Delay Costs and all other Base Costs.
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Delivery Margin means:

Delivery Method means the method utilised (or proposed to be utilised) by ServiceCo to
deliver the Service Package Dwellings, which may include:

(a) construction of new Dwellings;
(b) refurbishment of existing Dwellings; or
(c) leasing Dwellings.

Delivery Phase means:

(a) in respect of a Service Package Dwelling, the period beginning on Commercial
Close and ending on and including the Date of Service Readiness for the Stage in
which the relevant Service Package Dwelling is comprised; or

(b) for the purposes of the definitions of Development Document and Quarter, clauses
16.2 and 49.3(b) and the definition of Accommodation Cost in the Termination
Payment Schedule only, the period beginning on Commercial Close and ending on
and including the Date of Service Readiness for the last Stage to achieve Service
Readiness.

Delivery Phase Activities means:

(a) all things which ServiceCo is, or may be, required to carry out or do in connection
with the Relevant Infrastructure during a Delivery Phase; and

(b) all other things which ServiceCo is, or may be, required to carry out or do in
accordance with the FACS Service Package Documents during a Delivery Phase,

but excludes the Services.

Delivery Phase Plans means each of the plans described in the Delivery Phase Plans and
Reports Schedule.

Delivery Phase Plans and Reports Schedule means Schedule 16.

Delivery Phase Program means the Initial Delivery Phase Program, as updated in
accordance with clause 16.2.

Design Requirements means requirements for the design of the Relevant Infrastructure as
set out in section 2.2 of the Services Specification.

Developer means any person who enters into a Development Document with ServiceCo.

Development Consent means:

(a) each consent or approval granted or required to be granted by the authority with
jurisdiction to assess and/or determine the relevant development application in

accordance with the Environmental Planning and Assessment Act 1979 (NSW) in
respect of the Service Package or a Site; and
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(b) any modification of it.

Development Document means any agreement entered into by ServiceCo or a
Subcontractor which relates to the acquisition, development, construction or supply of Service
Package Dwellings during the Delivery Phase (other than a document referred to in any of
paragraphs {(a), (b), (d), (&), (f}, (g), (h), (i) and {j} of the definition of Service Package
Document or a Development Consent)} but does not relate to any other Service Package
Activities.

Dispute has the meaning given in clause 40(a).

Dweiling means a room or suite of rooms occupied, used, constructed or adapted so as to be
capable of being occupied or used as a separate, self-contained and lockable domicile that:

(a) may be occupied by one or more households; and

) must have its own cooking, bathing and toilet facilities and be accessible without
passing through ancther Dwelling,

but does not include;

(¢} ‘'secondary dwellings’ as defined in the Standard Instrument - Principal Local
Environmental Plan made under the Environmental Planning and Assessment Act
1979 (NSWY;

{d) ‘detached studios’ as defined in the State Environmentaf Planning Policy {Exempt

and Complying Development Codes) 2008 (NSW); or
(e) studio apartments with a minimum internal area of less than 35m?.
Dwellings Schedule means Schedule 25.
Early Warning {Delivery) has the meaning given in clause 23.1(a).
Early Warning (Service Delivery) has the meaning given in clause 24.1{a).
Easements means all easements, restrictions on use, covenants, agreements, or other similar
arrangements together with any leases, sub-leases, licences, rights or privileges, in each case

as are granted on or prior to the date of this Deed.

Employee Checks means the checks of employees and volunteers set out in the Contract
Particulars.

Entity has the meaning given in section 64A of the Corporations Act, but is also deemed to
include a joint venture within the meaning of Australian Accounting Standard 131 {AASB 131).

Envirenment means the physical factors of the surroundings of humans and other life forms,
including the land, soil, plants, habitat, waters, atmosphere, climate, sounds, odours, tastes,
biodiversity and the social factor of aesthetics,

Equity means the equity capital in, or subordinated debt which is in substance equivalent to
ordinary equity in, ServiceCo as set out in the Financial Model.

Equity Documents means each of the documents listed in the Equity Documents Schedule.
Equity Documents Schedule means Schedule 13,
Equity Investor means:

(a) a person identified as such in the Ownership Schedule (untit that person is replaced
in accordance with clause 48);
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(b} each persen who has provided or has agreed to provide:

{i) Equity at the times and in the amounts set out in the Financial Model
{whether by way of subscription for units or shares or provision of
unitholder or shareholder loans); or

(i any other equity, financial arrangement, security or option issued by or
provided to a Group Member; and

(c) any person who replaces or is added, in accordance with clause 48, to the persons
referred to in paragraphs (a) or (b).

Equity IRR means the nominal internal rate of return to Equity Investors as set out in the
Commercial Close Financial Model or in the Financial Model (whichever is lower).

Excluded Contract means each Development Document.

Excluded Material means any Material which is owned by a Developer as at the date of this
Deed or developed and owned by a Developer after the date of this Deed and used by it to
design, construct, deliver or supply Service Package Dwellings.

Executive Representatives has the meaning given in clause 40(c).

Expert Determination Agreement means an expert determination agreement to be entered
into between ServiceCo, FACS and an independent expert substantially in the form set out in
Schedule 19.

Expiry Date has the meaning given in clause 4.2,

FACS Augmentation Documents means those Augmentation Documents to which FACS is
a party.

FACS Comment Right means FACS is of the view, acting reasonably, that:
{a) the Submitted Document:

{i) is incomplete, inaccurate, of poor quality, ambiguous, unclear or
otherwise is not in a condition to allow FACS, in its reasconable opinion,
to adequately review it;

{ii) does not comply with the relevant Laws, Approvals or Policies; or

{iii) is not in accordance with the requiremenis of this Deed or any other
FACS Service Package Document (including that the Submitted
Document is inconsistent with or not in accordance with Services
Requirements); or

(b) implementing or proceeding on the basis of the Submitted Document would
adversely affect any of FACS' rights under a FACS Service Package Document,
FACS' ability to enforce any such rights, any of its statutory rights, obligation or
functions, or FACS’ ability to perform its obligations under a FACS Service
Package Document.

FACS Nominee has the meaning given in clause 47.3(b).

FACS Representative means the person identified as such in the Contract Particulars,
subject to replacement or delegation in accordance with clauses 11.2(e) and 11.2(f).

FACS Service Package Documents means those Service Package Documents to which
FACS is a party.
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Federal Rent Assistance Legislation means Legislation of the Commonweaith pursuant to
which the Commonwealth provides rent assistance to persons who are Tenants or Household
Members.

Final Expiry Date means:

(a) in respect of each Year 1 Dwelling, the date which is the 25" anniversary of the
earlier of:

(i) the date that is the first anniversary of Commercial Close; and

(i) the Date of Service Readiness in respect of the Stage in which that
Dwelling is comprised;

(b) in respect of each Year 2 Dwelling, the date which is the 25" anniversary of the
earlier of:

(i} the date that is the second anniversary of Commercial Close; and

{ii) the Date of Service Readiness in respect of the Stage in which that
Dwelling is comprised; and

{c) in respect of each Year 3 Dwelling, the date which is the 25™ anniversary of the
earlier of:

{ the date that is the third anniversary of Commercial Close; and

{ii} the Date of Service Readiness in respect of the Stage in which that
Dwelling is comprised,

as adjusted by any extensions deemed under clause 23,11,
Final Impact Statement means an assessment of the anticipated impact that the
Augmentation option is likely to have (both during the delivery and after Service Readiness) on

the Service Package.

Final Procurement Strategy means a strategy developed by ServiceCo outlining those
packages of an Augmentation that will be tendered.

Final Services Requirements means, for each Augmentation, the requirements (including

performance requirements, delivery, asset maintenance and other service standards) that

ServiceCo considers need to be considered in developing the preferred option to meet the

Augmentation Objectives for that Augmentation.

Finance Documents means:

{a) each of the documents listed in the Finance Documents Schedule;

{b} any document entered into in relation to a refinancing of the Debt or a financing or
refinancing of ServiceCo's senior financial indebtedness fo finance activities other
than the Service Package Activities, including any security trust deed;

{c) any other document which the parties agree is a Finance Document for the
purposes of this Deed; and

(d) any document which effects an amendment to, or restatement or replacement of, or
waiver or consent under, any other Finance Document,

Finance Documents Schedule means Scheduie 12.

Financial Model means the Commercial Close Financial Model as updated from time to time
in accordance with clause 49.
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Financial Performance Report means the report entitled ‘Financial Performance Report' that
ServiceCo is required to provide to the Registrar (or any replacement financial report(s)
required by the Registrar from time to time).

Financial Performance Report Metrics Statement has the meaning given to it in clause
5.1{a)(ii).

Financial Year means each 12 Month period commencing on 1 July and ending on 30 June.

Financiers means the providers of any financing facilities, financial arrangements or
accommodation to a Group Member under the Finance Documents from time to time and may,
where the context permits, include any agent or trustee of such Financiers (other than Finance
Documents solely between Group Members).

Financiers’ Tripartite Deed means Schedule 37 or a deed substantially in the form of
Schedule 37, as the context permits or requires.

Financing Delay Costs means the incremental financing costs actually incurred, or which will
be actually incurred, by ServiceCo under the Finance Documents that are directly attributable
to a delay o the achievement of a Service Readiness Milestone by the relevant Service
Readiness Milestone Date caused by:

{a) a Compensable Relief Event;
{s)] a Variation; or
() Change in Mandatory Requirements the subject of a Variation Order,

but excluding all financing costs that are attributable to delays caused by any other Relief
Event.

Fit For Purpose or FFP means the Relevant Infrastructure:
(a) is fit for its intended purposes, functions and uses specified in, or which can
reascnably be ascertained from clauses 1 to 55, the Services Specification and the

Payment Schedule;

{b) otherwise meets the requirements for the Service Package Dwellings set out in or
which can be reasonably ascertained from:

(i) the Design Requirements and the Services Requirements; and
(i) all other requirements of this Deed; and
(c) is fit for the performance of the Services in accordance with the Services

Requirements and so as to facilitate and not impair the achievement of the Service
Package Objectives,

Force Majeure Event means, in respect of a Site, any of the fellowing events occurring:

(a) war, act of a public enemy (whether war is declared or not), civil war, rebeition,
revolution, military usurped power, military insurrection, military commotion or other
like hostilities;

{b) nuclear or biological contamination;

(c) jonising radiation or contamination by radioactivity;

(d) any act of terrorism occurring at the Site, except to the extent coverage is provided

for a declared terrorist incident under the Terrorism Insurance Act 2003 (Cth);
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(@)

(h)

and which:

(i)

1
(k)

(n)

bushfire, lightning, cyclone, hurricane, tempest, mudslide, landsiide, earthquakes,
droughts declared as a state of emergency and high seas inundation;

a flood which might at the date of this Deed be expected to occur no more
frequently than once in 100 years;

fire or explosion caused by events referred to in paragraphs (a) to (f); or
during a Service Delivery Phase only, Utility Interruption due to an interruption that

occurs upstream from the point at which that Utility provider's Uility Infrastructure
connects specifically {o the Site or the Relevant Infrastructure;

in relation to paragraphs (a) to (d), save to the extent the event is caused or
contributed to by a ServiceCo Act or Omission;

save in relation to paragraph (h), occurs at or directly in the vicinity of the Site;

in:

(i) respect of a claim for relief pursuant to clause 23 only, prevents or
delays ServiceCo from carrying out all or substantially all of the Service
Package Activities in respect of the Site; or

(i} all other circumstances in respect of a Site, prevents ServiceCo from
carrying out all or substantially all of the Accommodation Services at the
Site;

was not caused or contributed to by ServiceCo or its Associates, or FACS or its
Associates, to the extent arising from a failure by ServiceCo or its Associates to
perform the Services in accordance with this Deed;

was beyond the reasonable control of ServiceCo or its Associates; and

could not have been prevented, avoided, remedied or overcome by taking those
steps which a prudent, experienced and competent contractor for facilities similar to
the Relevant Infrastructure and providing services similar to the Services would
have taken using Best Services Practices {including the expenditure of reasonable
sums of money).

Force Majeure Termination Event for a Site means:

(a)

(b)

either party has been prevented from carrying out all or substantially all of the
Service Package Activities for that Site for a continuous period exceeding 180 days
as a result of a Force Majeure Event; and

at least 180 days has elapsed since ServiceCo gave notice to FACS in accordance
with clause 23.3(a) or 24.3(a) (as the case may be) of the Force Majeure Event,

or any other event expressly deemed to be a Force Majeure Termination Event in this Deed.

General Liability Cap has the meaning given in clause 35A.1(a).

GIPA Act means the Government Information (Public Access) Act 2008 (NSW).

Group means ServiceCo, each Holding Entity and any wholly owned subsidiary of any of

them.

Group Member means any of ServiceCo, each Holding Entity or any wholly owned subsidiary
of any of them.
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GST means:

{a) the same as in the GST Act; and
{b) any other goods and services tax, or any Tax applying to this transaction in a
simifar way.

GST Act means the A New Tax System (Goods and Services Tax) Act 1999 (Cth).
GST Amount has the meaning given in clause 22.8(c){ii).
GST Law has the meaning given in the GST Act.

Head Lease Side Deed means any document so entitled dated on or about the date of this
Deed between FACS, ServiceCo and a Lessor substantially in the form set out in Schedule 27.

Hoiding Entity means each company or trust which, directly or indirectly, holds all of the
issued shares or units in, or otherwise Controls:

(a) ServiceCo, and which is not itself wholly owned by any other Entity; and
(b) any company that holds Securities in ServiceCo.
Household Member means an individual:

{a) listed as an additional person o be housed at the time of application to the NSW
Housing Register;

{b) approved to be housed at the beginning of a Tenancy; or
{c) who is otherwise an approved additional occupant of the Dwelling.

Housing Pathways means the common Social Housing application and assessment system,
maintained under a partnership between FACS and community housing providers.

Housing Pathways Policies means the policies identified as such in Appendix A of the
Services Specification.

litegality Event means ServiceCo or a Key Subcontractor:

(a) ceases to hold an Approval; or

{b) breaches applicable Legislation,

and FACS forms the view (acting reasonably) that such failure or breach is material to the
performance of ServiceCo's obligations under this Deed and such failure or breach is not
remedied within 30 days after the earlier of:

(c) the date on which FACS notifies ServiceCo of the failure or breach; or

(d) the date on which ServiceCo becomes aware of the failure or breach.
Indemnified Person has the meaning in clause 34.1.

Index means each index set out in the indexes Schedule.

Indexed means the relevant amount as indexed in accordance with the Indexes Schedule.

Indexes Schedule means Schedule 4.

Initial Delivery Phase Plans means the version of the Delivery Phase Plans current at the
date of this Deed attached as Annexure A1.
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Initial Delivery Phase Program means the version of the Delivery Phase Program current at
the date of this Deed attached as Annexure A2.

Initial Offer has the meaning given in clause 21.4(b).

Initial Service Delivery Phase Plans means the version of the Service Delivery Phase Plans
current at the date of this Deed attached as Annexure B1.

Insolvency Event means, in relation to a party, the occurrence of any of the following events:

{(a) an application is made {other than for a frivolous or vexatious reason) for the
winding up or deregistration of a party and, where an application has been made
for the dismissal or withdrawal of the application for winding up within 10 Business
Days, the application is not dismissed or withdrawn within 30 Business Days;

(b) an order is made for the winding up of a party, except for the purpose of a
reconstruction, amalgamation, merger or consolidation on terms approved by
FACS before that order is made where the reconstruction, amalgamation, merger
or consolidation is implemented in accordance with the terms of the approval;

{c) a party passes a resolution for its winding up or deregistration, except for the
purpose of a reconstruction, amalgamation, merger or consolidation on terms
approved by FACS before that resolution is passed where the reconstruction,
amalgamation, merger or consolidation is implemented in accordance with the
terms of that approval;

{d) a receiver, receiver and manager, liquidator, provisionat liquidator, compulsory
manager trustee for creditors or in bankruptcy or analogous person is appointed to
take possession of, or the holder of a Security Interest takes (or appoints an agent
to take) possession of, any property of a party or otherwise enforces its Security

Interest:
(e) a party or any other person appoints an administrator to the party, or takes any step
to do so;
H a party:
(i) suspends payment of its debts (other than as the resulf of a failure to pay
a debt or claim which is the subject of a good faith dispute);
(ii) ceases or threatens to cease to carry on all or a material part of its
business;
(iii) is or states that it is unable to pay its debts; or
(iv) is taken to have failed to comply with a statutory demand as a result of
the operation of section 458F of the Corporations Act;
(@) a party enters into a readjustment or rescheduling of its indebtedness or makes a

general assignment for the benefit of or a composition with its creditors, without the
prior consent of FACS, except for the purposes of a solvent reconstruction or
amalgamation permitted by this Deed; or

(h) any act is done or event occurs which has an analogous or similar effect to any of
the events in paragraphs (a) to (g).

Insurances means the insurances required to be procured and maintained by ServiceCo in
accordance with clause 36.1(a).

Intellectual Property Rights means all present and future rights throughout the world
conferred by Law in or in relation to copyright, trademarks, designs, patents, circuit layouts,
plant varieties, business and domain names, inventions and other results in the industrial,
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commercial, scientific, literary or artistic fields, including confidential information, whether or
not registrable, registered or patentable, including:

(a) all rights in all applications to register these rights;
(b) all renewals and extensions of these rights; and
(c) all rights in the nature of these rights.

Intervening Event means any of the following occurring during a Service Delivery Phase:

(a) (Compensable Intervening Event): a Compensable Intervening Event;
(b) (FACS Act or Omission): any act or omission of:

(i) FACS; or

(ii) any Associate of FACS,

in connection with the Service Package other than any such act or omission which
is authorised or permitted under a FACS Service Package Document, Policy or
Law; or

{(c) (Force Majeure Event): a Force Majeure Event.

Key People means the people so named in the Contract Particulars as replaced (if at all) in
accordance with clauses 11.5(b) or 11.5(c).

Key Planning Approval means each of those approvals identified as such in the Contract
Particulars.

Key Subcontract means:

(a) each Subcontract in respect of the Service Package Activities identified in the
Contract Part