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Dear Mr Glanfield
We refer to the proposed Dust Diseases Tribunal Regulation 2013 (proposed Regulations) and to your letter dated 3 July 2013.  

In providing this response, we have had regard to the Regulatory Impact Statement (RIS) published by the Department of Attorney-General & Justice in conjunction with the proposed Regulations.

The RIS intimated that 3 options were considered in relation to previous consultations.  These options were:-

1. Ending current arrangements – we agree with the evaluation of that option as set out in the RIS concluding that the costs involved in ending the current arrangements far outweigh any benefit.

2. Continuing current arrangements with no changes – in this regard we have made previous submissions on previous public consultations recommending amendments to the Regulations to improve the efficacy of the Claims Resolution Process (CRP).  Our last submission was dated 20 February 2009.

3. Continuing current arrangements with refinements to the CRP – we are in agreement that the current arrangements should be retained but with amendments.  We have made comments below in relation to the specific amendments proposed.  We believe these improved amendments would add to the overall efficiency of the CRP, improving its operation and delivering appropriate outcomes for all parties.

We have addressed our comments under each of the headings contained in the RIS. 

1. PRACTICAL OPERATION OF THE CRP TIMETABLE
In regard to the proposed amendments, we support the introduction of proposed Regulation 25 placing the obligation upon the Registrar to provide all parties (Plaintiff and each original Defendant) with a Timetable applicable to the particular claim.  In our opinion the obligation in regard to the monitoring of the Timetable and the issuing of Amended Timetables should remain with the Registrar rather than with the Plaintiff and/or original and non-original Defendants.

1.1 Filing and Service of Cross Claims by Defendants

We note that the draft Regulation does not propose any amendment to Clause 26(2) regarding the time within which Cross Claims by all Defendants must be filed and served.  

It is our submission that it is unfair and at many times unreasonable to expect Defendants to make proper investigations (in regard to indivisible proceedings) to enable them to properly evaluate whether Cross Claims should be issued within 10 days.  It is our submission that Clause 26(2)(a) should be amended to allow that Cross Claims by all Defendants in malignant claims should be filed within 20 days, not the current 10 day minimum.
2. suspension of The crp if The plaintiff dies and application of The crp to compensation to relative claims

We support the amendment to the Regulation suspending the CRP upon the death of a Plaintiff as outlined in Clause 22 of the proposed Regulations.  We believe the further steps outlined in that clause provide the parties with some certainty in regard to how matters involving reconstituted claims (where the Estate has been substituted for a deceased Plaintiff) should be managed.

We do submit however that it should be clear within that clause that, upon resumption of the CRP in respect of the Estate claim, the applicable Timetable should be the applicable Timetable in respect of non-malignant claims.  Any urgency in respect of the claim has been removed upon the death of the previous Plaintiff.  If there is urgency in respect of the proceedings, then the Plaintiff(s) may make those submissions in their resumption proposal as provided in Clause 22(2).

3. medical evidence to support removal of claims from crp

AICF opposes the proposed Clauses 21(9)(a) and (b).

Medical Practitioners who treat patients suffering from an asbestos-induced illness are well aware of what is currently required by the DDT to remove a matter from the CRP.  In our vast experience the Defendants are very co-operative with Plaintiff’s Solicitors in relation to assisting them with the expeditious resolution of the Plaintiff’s claim.
Only Medical Practitioners should give a medical opinion and this should be done in writing for the purpose of removing a claim from the CRP.  The written requirement is not onerous.  The DDT has, in our experience, removed matters from the CRP based on a two line written report.  The Medical Practitioners who are familiar with the diseases are also very familiar with the practices of the DDT and the Terms of the Expert Code of Conduct.  AICF strongly opposes the proposed clauses regarding evidence which has been given orally to another person is open to vast misinterpretation.


“Urgent” is a matter of opinion and is subjective.  A Plaintiff’s family or friends are unlikely to be in a position to be subjective.

AICF submits the only amendment which ought to be included in the proposed Regulations is the written medical evidence by a Medical Practitioner which ought to refer to whether or not the Plaintiff is compos mentis for the purpose of giving evidence.
4. resumption of claims after the death of The plaintiff

AICF has no issues with the proposed amendments suggested, Clauses 21(8)(a), 21(8)(b), 22(2), 22(4) and 22(6).
5. joinder of additional defendants

We have addressed our issues in regard to the extension of time within which to join additional Defendants in malignant claims under paragraph 1.1 above.  We support however the proposed amendments as set out in Clause 28 regarding the temporary suspension of the CRP Timetable upon the joinder of a new Defendant by a Plaintiff and believe this is in the interest of fairness in regard to all parties.

6. interlocutory disputes

We agree with the aim of the proposed Clauses 39(1) and 39(2).
7. mediation

We support the amendment proposed in the RIS but would propose a further amendment in regard to Clause 50 of the proposed Regulations regarding the cost of the Mediation.  

Currently, and under the proposed Regulations, it is deemed that if a Mediation is unsuccessful then the cost of the Mediation will be borne by the Defendants only.  We recommend it is more appropriate that the cost of Mediation, as is common in most other jurisdictions, should be equally borne by all parties in equal share, including the Plaintiff, and would propose that Clause 50 be amended to reflect this position.

The costs paid by the Plaintiff are not to be considered as party/party costs.

8. effect of contributions assessment

We support the proposed amendments outlined in the RIS and the proposed Regulations.

9. role of single claims manager (SCM)

We note the comments in the RIS regarding the usefulness of the SCM and was a matter that we had addressed in our previous submission dated 20 February 2009 regarding the CRP.  

We do not believe that the appointment of a SCM has aided in any settlement negotiations, nor has it assisted in minimising costs.  There has been insufficient regulation of the SCM process and resistance in most cases appropriate to a SCM handling negotiations.  

We support the proposed amendment to the CRP (Clause 64) confirming that the appointment of a SCM is not mandatory and may only be adopted in circumstances were multiple Defendants all agree that a SCM should be adopted.

10. transition arrangements

We support the transition arrangements outlined in the RIS.

11. information gathering

We note Part 7 Clause 98 of the proposed Regulations continues the current obligations upon legal practitioners to provide information to the Tribunal in accordance with Form 3 of the Schedule.  Defendants regularly comply with this obligation.  


We refer to our previous submission dated 20 February 2009 in relation to Defendants/AICF having access to comprehensive and meaningful statistical data regarding the nature and costs of asbestos related claims in the DDT.

We would propose that the information be published and made available to parties on an annual basis to assist AICF to be able to achieve legal and administrative cost savings in relation to the processing of Personal Asbestos Claims.  

We thank you for the opportunity to provide our comments in regard to the proposed Regulations and amendments.
Yours sincerely

Narreda Grimley

General Manager
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