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20 November 2013
The Director
Criminal Law Review

NSW Department of Attorney General and Justice

GPO Box 6

SYDNEY NSW 2001

Dear Director,

Submission to the NSW Government on the Exposure Draft Bill

Crimes Amendment (Provocation) Bill 2013
This letter is in response to the call for submissions on the Crimes Amendment (Provocation) Bill 2013 released in October 2013. Thank you for the opportunity to comment on the draft bill. 
1. Background
We note the competing interests in play with respect to debates about provocation and the complexity of law reform in this area. We also note that reforms to any one defence or partial defence may have implications in other areas, and thus the need to proceed carefully.
2. The Committee’s Report

The detailed report of the inquiry of the Legislative Council Select Committee on Provocation (the Committee) released in June 2012 had bi-partisan support, and made 11 recommendations.  We note that the draft bill and the accompanying paper Reform of the Partial Defence of Provocation (‘the Discussion Paper’) do not address all of the Committee’s recommendations. We recognise that not all the recommendations could be easily legislated but that the Discussion Paper claims to align with the policy behind the recommendations. In section 3 below we address the draft bill. In section 4 we turn to those recommendations not addressed by the bill.  
3. The Exposure Draft Bill
We endorse the Government’s decision to retain a restricted partial defence of provocation, especially in the absence of a more broad ranging inquiry into defences to homicide and related sentencing issues. 
We note the Committee’s and the Government’s concern about the potential impact of any changes on people who kill in circumstances that ‘do not warrant a conviction for murder’. However, as set out below, we have formed the view that the draft bill may unjustly exclude some people from having access to the partial defence. 
We also note that the Committee and the Discussion Paper raise concerns that the current defence of provocation is confusing to the jury. As detailed below, our analysis of the draft bill suggests that it has not achieved the purpose of clarifying issues for the jury, and may have added to the complexity.   In particular we feel it is inappropriate to attempt to limit the complete rangeof triggering conduct to a defined list (ie serious indictable offences), because this is likely to exclude conduct that should be included.   On the other hand we support the creation of a short list of specified conduct that is excluded from raising the defence because such conduct can be clearly defined and delimited.
3.1 ‘Extreme Provocation’
The Discussion Paper proposes to describe the offence as extreme provocation rather than provocation simpliciter or gross provocation. We have no objections to this choice of words. It conveys the gravity of the provocation required, but does not otherwise appear to restrict or enlarge the defence. 

3.2 Conduct of the Accused

The proposed s 23(2) states that an act is done in response to extreme provocation only if subsections (a) to (d) are satisfied. Subsection (2)(a) retains the requirement that the act of the accused causing death to be in response to the deceased’s conduct towards or affecting the accused. We are concerned that the proposed subsection removes the current reference to grossly insulting words or gestures. While it might be the case that conduct extends to cover such behaviour, we would suggest that if the wording is to be removed, a clear statement be included in the Explanatory Memorandum and Second Reading speech that no restriction of available conduct is intended. One of the significant developments in the history of provocation was to move away from acts of violence between males to include extreme taunting of victims of domestic violence.

3.3 Loss of Self-Control

Proposed subsection (2)(c) retains the current requirement that the conduct of the deceased caused the accused to lose self-control.We agree with the Discussion Paper’s contention that loss of control is the essence of the defence. To replace this requirement with any other basis for the defence would fundamentally change the nature of the defence and should only be contemplated as part of a wider review of defences to murder.

3.4Serious Indictable Offence

Proposed subsection 2(b) is a new limitation on the defence, requiring the conduct of the deceased to amount to a ‘serious indictable offence’. The Discussion Papersuggests that requiring that extreme provocative conduct also amount to a ‘serious indictable offence’ provides certainty as to what conduct will be caught by the defence owing to the clear definition of that termprovided in the Crimes Act 1900 (NSW).
We have serious concerns about whether this is the right threshold andwhether the sections as currently drafted will in fact introduce certainty.

3.4.1 Threshold

“Serious indictable offence” is both too broad and too narrow a limitation on provocative conduct. It provides a misleading sense of certainty that perverts the nature of conduct the defence should cover. It is undoubtedly true that there are many forms of violent conduct that could form the basis for charging a serious indictable offence. The violent conduct of many victims of provocation manslaughters in the context of domestic violenceis one form of conduct intended to be captured. The Discussion Paper argues that ‘ongoing domestic violence’ will generally involve serious indictable offences such as assaults’. Women who kill their violent intimate partners often do so in response toan assault upon them by the deceasedresulting in some form of injury,
sexual and indecent assault,
orstalking and intimidation.
 However, there are many situations that could arise where extremely provocative conduct – in light of the domestic situation – would fall outside the offence. Criminal acts that are regularly reported as triggers for violent domestic disputes including common assault, acts of indecency, breach of an apprehended violence order will be excluded from the proposed restricted defence. Additionally, there are significant possibilities that conduct which of itself may not amount to an offence could be seen as a justifiable trigger for loss of self-control. Grossly insulting words are one example. The Discussion Paper refers to the offence of stalking. That offence requires the offender to intend to cause a fear of physical or mental harm. Arguably intending to taunt or torment a person to the point that they lost control might not amount to intent to cause physical or mental harm.
It would also be unfortunate if complex causation issues were to arise as a result of this restriction. If for example it was alleged that there were both assaults and insulting words would the jury be required to determine if the conduct amounting to the serious indictable offence was a significant or operating cause if the actual trigger was an insulting word?
There is no indication in the Discussion Paper of any forms of conduct that the Government considers should not be able to be triggers for loss of self-control(other than incitement and non-violent sexual advances). It is clear that the Government is concerned to exclude provocation in certain circumstances, primarily to exclude from the defence killings by men in response to (perceived or actual) infidelity or following a breakdown of the intimate relationships.  But these are situations, not forms of conduct. We would urge the Government to leave the forms of available conduct at large(unless specifically excluded), and rely instead on the established basis of the offence – whether a loss of self-control can be excused in the overall circumstances.  The positive aspects of the history of provocation have been the movement away from restrictions on the forms of conduct necessary.
As already mentioned, the Discussion Paper argues that the category serious indictable offence may include abuse that is psychological and not physical since stalking or intimidation under s 13 of the Crimes (Personal and Domestic Violence) Act 2007 constitutesa serious indictable offence. However in practice this is unlikely. Section 13 has proved to be very difficult to use in domestic violence situations, due to the requirement to prove that the person accused of stalking or intimidation intended to cause fear of harm. In domestic violence related homicides whether the deceased’s conduct amounts tostalking or intimidation may be especially difficult to prove to the requisite standard, given that one of potentially only two witnesses is deceased.
3.4.2 Lack of Certainty

The lack of certainty regarding whether the deceased’s conduct amounts to a serious indictable offence is exacerbated by the ambiguity with respect to how the subsections within s 23(2) operate with each other and with s 23(4).The meaning of s 23(4) is also unclear. Under the existing legislation (s 23(2)(b)) the conduct of the deceased may have occurred immediately before the act causing death or at any previous time.
  By contrast, s 23(4) of the draft bill states that ‘conduct of the deceased may constitute provocation even if the conduct did not occur immediately before the act causing death’ but omits the words ‘or at any previous time’. It is possible (even likely) that courts will interpret this as a purposeful exclusion and thus the principle of cumulative provocation could be read down substantially or even excluded.Again, we would recommend retention of the original wording, and failing that a clear statement in the Explanatory Memorandum and Second Reading speech that no restriction on the availability of the offence was intended by the change.  

The combination of the requirement that the conduct of the accused be a serious indictable offence, and that that conduct cause the loss of self-control appears to make ‘slow-burn’ provocation very difficult to prove. In any event it will be artificial. If in such a case the conduct that actually triggers the loss of self-control is an act that is innocuous absent the history preceding it, the defence will need to trawl back through the history to find an act that can be characterised as a serious indictable offence on which to pin the entire history. As we have already argued, it is better to leave at large the forms of conduct that can found a defence of provocation and instead restrict the situations available.
3.4.3 Victim on Trial
The requirement for the conduct of the deceased to amount to a serious indictable offence has the potential to create a situation where the deceased is on trial to a much greater extent than is currently the case. This may exacerbate current community concerns about provocation.
 Though the conduct of the victim has always been a central feature of the factual matrix of a trial involving provocation, the proposed s23(2)(b) appears to require that the jury make a finding that the victim has committed a serious criminal offence, thus labelling the victim as a criminal. Currently the defence may at times raise that implication, but does not go so far as to require a judge to instruct a jury to find that the victim committed a serious offence. This is likely to cause significant distress to relatives of the victim, and adverse public comment. It confuses the role of the court, as the victim has not been charged with an offence.

Additionally, whereas currently the defence requires proof of an act by the deceased, the proposed new defence would require proof of both actus reus and mens rea in order to determine an offence had been proved. This is likely to unnecessarily complicate court proceedings.
3.4.4 Proof
We note a number of uncertainties about proof below. However, matters in which a history of domestic violence is alleged raise additional concerns about proof. It is well established in the literature that victims of domestic violence do not necessarily seek assistance from the criminal justice system, that even those who do may not receive effective assistance, that their efforts may not result in a criminal conviction against the offender and that the abuse often occurs without witnesses.
 Even with the onus on the Crown to negative claims that the deceased had committed a serious indictable offence, since this element is required to establish extreme provocation, battered women who have killed an abusive partner may face significant obstacles in meeting the threshold especially where the abuse they have suffered has not been witnessed or documented.

The Crown bears the burden of disproving, beyond reasonable doubt that the deceased committed a serious indictable offence. In effect, where the defendant discharges the evidentiary burden in relation to the allegation of the commission of the serious indictable offence by the deceased, and the Crown does not concede its commission, there will be a trial within a trial. This raises a number of difficult procedural considerations, including but not limited to the following:

· To what extent are the elements of the serious indictable offence to be proved? As already noted, no guidance is provided within s23, but assuming that general criminal law principles apply then the jury would have to be satisfied beyond reasonable doubt that the deceased committed the serious indictable offence alleged.This has the potential to extend the length of the trial, and will undoubtedly shift the focus of the murder trial away from the accused and squarely onto the deceased. 
· The deceased is not available to give evidence as to intent, etc. and no inferences can be drawn from the failure to give such evidence. What inferences can a jury fairly make in such circumstances?
· How is the Crown to go about discharging their burden of proof to negative beyond reasonable doubt that a serious indictable offence was committed? Is it in the public interest for the Crown to both be prosecuting an offence against the accused, and constructing a defence for the deceased? If so, are there ethical limits on the ways in which it is appropriate for the Crown to argue its defence?
· In terms of jury directions, it is difficult to see how the current amendments will do other than to further complicate the enterprise, notwithstanding the removal of the subjective limb of the test (see below). A trial judge will now, in addition to being required to direct the jury with respect to the elements of murder, and the operation of the defence of provocation, as a precursor need to explain the elements of the relevant serious indictable offence which itself could be very complex. 

3.4.5Cases

The following cases highlight some of these problems.

R v Vandersee

The defendant wife killed her sleeping husband by striking himeight times on the head with the blunt end of an axe with a severe degree of force. She was indicted for murder but convicted of manslaughter on the basis of provocation. James J described the behaviour of the deceased towards the defendant throughout the course of their 17-year marriage as cruel, domineering and controlling. The deceased committed acts of physical abuse, such as smacking her legs and buttocks with a ruler, pinching her, lightly punching her in the stomach or arm and sneering at her, twisting her nipples and requiring her to have sexual intercourse with him when she was unwilling, ‘indicating that he was using [her] for his own sexual relief.’
 The deceased also used cruel and abusive language towards the defendant and her children; he made cruel comments about her alleged lack of intelligence and about her physical appearance. On the night of the killing the deceased cut off part of the defendant’s hair in an attempt to prevent her from leaving the house to visit her daughter. James J described this incident as the ‘triggering event’.
 James J held thatthe deceased was a recluse and his behaviour stemmed from a desire to prevent the defendant from having a social life, rather than to simply control and intimidate her. 
Other than the possibility of sexual assault and the cutting of the hair, the history of abuse does not clearly raise conduct significant enough in each instance to be a serious indictable offence. Establishing that the deceased’s subjective intention was to cause the defendant to fear physical or mental harm, as is required for a s13 intimidation offence may be difficult.The cutting of the defendant’s hair may constitute an assault occasioning actual bodily harm, which is a serious indictable offence,
 however this is by no means certain, and requires resort to conduct at the lowest end of the offence.
If the hair-cutting incident does not constitute a s 13 offence, it remains unclear whether the deceased’s demands for his wife to have sexual intercourse with him in circumstances where she was unwillingwould amount to an act of sexual assault, and thus a serious indictable offence.
Nevertheless it is difficult to see how the act of the defendant that caused death was in response to this conduct, which had occurred years earlier.
R v Ko

The defendant, a Korean-born Australian, had married the deceased out of shame after he raped her and forced her to have an abortion.
 Their sexual life was attended by significant brutality and degrading conduct on the part of the deceased, including him burning her breasts with cigarettes. On the day of the killing the deceased had said he wanted a divorce and told her she should kill herself, advising her on different methods.She responded by stabbing him 17 times.In satisfying the evidentiary burden, would the defendant need to satisfy the court that it was the prior assaultsinvolving burns from the cigarette, or the sexual assault before their marriage, which caused her to lose self-control?
R v KMB

The accusedwas convicted at trial of the provocation manslaughter of her uncle. She had assumed responsibility for the care of the deceased when he was no longer able to live independently;he suffered from fronto-temporal dementia, whichresulted in him having the mental capacity of a child. In the weeks prior to the death of her uncle, the accused had begun to suspect that he had been sexually abusing her three young children. On the day of the killing she discovered him masturbating in front of her four-year-old son. She lost self-control and fatally assaulted him by punching and kicking him for a prolonged period.

Bell J accepted that the deceased had engaged in sexually inappropriate behaviour in the presence of the accused’s four-year-old child in the period that immediately preceded the fatal assault.Given the age of the child, this incident would amount to a serious indictable offence: s 61O(2) aggravated act of indecency towards a person under the age of 10 years, punishable by a maximum of seven years imprisonment. If, however, the child in this scenario was aged 10 or more the offence would amount to an act of indecency only, which is punishable by a maximum of two years, unless specific circumstances of aggravation existed.
 The proposed defence would not catch the conduct of the deceased. In other words, the difference between a nine-year old child and a 10-year old childin this scenario is the line between murder and manslaughter.
3.5Removal of the Two-Stage Test

Proposed subsection 2(d) would remove the current two-tier test requiring the jury first to consider the gravity of the provocation from the accused’s perspective before applying the objective ‘ordinary person’ test. The Consultation draft bill restricts the partial defence by including a ‘tighter’ objective test, by removing the current requirement under s 23(2)(b) for the jury to first consider the gravity of the provocation from the accused’s perspective. The Discussion Paperarguesthat this will simplify the jury’s task and provide for a greater focus on ordinary community standards in determining whether the provocation was such that an ordinary person could have lost self-control and formed the intent to kill or inflict grievous bodily harm. However, by removing the requirement that the gravity of the provocative conduct be assessed from the perspective of ‘an ordinary person in the position of the accused’, the conduct in question is stripped of all subjective relevance to the individual offender. 
This is at odds with jurisprudence concerning battered women as defendants. In Osland, Gaudron and Gummow JJ held that ‘the ordinary person is not likely to be aware of the heightened arousal or awareness of danger which may be experienced by the battered women’.
The need for juries, lawyers and the judiciary to better understand both the subjective experiences and perceptions of battered women and the objective danger they might face has been widely recognised
and has resulted in the acceptance of expert evidence concerning domestic violence and its effects in numerous jurisdictions.

By removing the subjective nature of the first stage of the test, it is likely that much background exculpatory evidence will be excluded. We hold serious concerns that the tighter objective test may result in a considerable distortion of the precipitating circumstances of the homicide. These concerns are not limited to cases involving domestic violence but might arise in many cases. The following recent case provides one example.
R v Butler

The defendant, a Kings Cross sex-worker, struck the deceased to the head with a piece of granite at least 30 times thenstabbedhim in the throat. The deceased, a client of the defendant, had expressed his sexual fantasies to the defendant while she performed oral sex on him so as to attain sexual gratification, which included various references to child sexual abuse. At the same time the deceased was watching internet pornography, and the defendant could see that one of the people on the computer screen appeared to be an 11 or 12 year old girl. Completely unbeknown to the deceased, the defendant had a ‘special sensitivity’ regardingchild sexual assault.
 She had been the victim of child sexual assault for many years at the hands of her stepfather. Moreover, the defendant had been sexually assaulted only a month or so before her encounter with the deceased in circumstances similar to those in which her stepfather had sexually assaulted her as a child.The Crown accepted the defendant’s guilty plea to manslaughter on the basis of provocation. 
It is difficult to see how the deceased’s conduct in isolation, however unsavoury, could cause an ordinary person to lose self-control and form the mens rea for murder. It is only in the context of the defendant’stragic personal history does the adverse effect of his conduct on her make any real sense.Would not ordinary members of the community, informed of the facts and of the defendant’s powerful subjective circumstances, consider the reduction of her blameworthiness from murder to manslaughter appropriate?
We would also point out a logical anomaly in the proposed scheme. If the test is restricted to the ordinary person’s degree of control without recourse to the subjective factors of the accused the scheme contemplates a community norm-based test. Exclusion of non-violent sexual advances and incitement to violence could be seen either as derogations from this standard on the basis that the community norms are not acceptable in these areas, or as procedural shortcuts to avoid inappropriate claims as to what the community’s norms might be.  An optimist would choose the latter.
The current test uses the ordinary person as a controlling device on the claims of the accused, but at heart remains a subjective inquiry. Because of the range of subjective dispositions in the community and fears of short-tempered accused avoiding conviction, there is a proposal to limit the types of conduct that can excusably provoke to conduct constituting a serious indictable offence.  But the search for such conduct limitations is not justified if the test for availability of the defence is to be now based on community norms rather than individual subjectivity.

There is no real validity to a claim that ordinary people are only provoked if the conduct they are confronted with conforms to a long list of legislatively created serious offences.

3.6Specific Exclusion of Incitement and Non-Violent Sexual Advance
We welcome the policy reasoning behind the exclusion of these situations as excusing provocation. In particular we support the careful definition of such excluded areas. We retain some uneasiness about the current wording of proposed s 23(3)(a)’s exclusion of  “non-violent sexual advance”as this could exclude acts of indecency (cf R v KMB outlined above) and non-violent sexual advances that cause severe fear because of a history of sexual violence in a domestic relationship. Such circumstances we would consider could provide a basis for provocation if the overall history and circumstances were such as to make the behaviour far more provoking than would usually be the case.  The concerns might be avoided if the courts were to place emphasis on the inclusion of “only” and read the sexual advance in the light of other conduct of the accused.  We would suggest that this approach to interpretation be mentioned in the Second Reading speech.
3.7Loss of Self-Control

As mentioned above, we support the retention of loss of control as the central prerequisite of the defence.
3.8Sentencing Issues

Restricting provocation may lead to an increase in women defendants being convicted of murder. While mitigating circumstances can be taken into consideration upon sentencing, sentences for murder are invariably longer than sentences for manslaughter.
Indeed, as the Committee noted, whereas manslaughter can attract a non-custodial sentence,
 no offender convicted of murder in NSW between October 2004 and September 2011 was sentenced to anything other than full-time imprisonment. In 91 per cent of these cases, the sentence was in the range between 18 years and life imprisonment.
The following cases illustrate the constraint on sentencing judges when required to sentence offenders for murder in circumstances akin to manslaughter.
R v Burke

The Aboriginal woman was charged with murder and her offer to plead guilty to manslaughter was rejected by the Crown. The defendant stood trial for murder but the trial was terminated after 12 days when the judge discharged the jury (due to no fault of the defendant). The Crown again refused to accept her plea to manslaughter. The accused pleaded guilty to murder of her abusive partner, on the basis that she intended to cause grievous bodily harm, despite having no memory of the incident due to her extreme level of intoxication.
Disturbingly, the sentencing judge acknowledged that there were ‘few, very few indeed’ cases ‘remotely similar where there has been a plea of guilty to murder,’ but ‘many cases’ of manslaughter that gave ‘some indications of an appropriate range of sentence.’
Even though he considered himself ‘required to sentence the prisoner for murder, not for manslaughter’ he still derived guidance from a manslaughter case in setting the sentence,and he sentenced her to nine years imprisonment with a five year non-parole period. 
R v Barrett

The accused was charged with the murder of her violent former de facto partner. She refused all legal representation, declined to participate in interviews (for thepurpose of a pre-sentence report), and insisted on pleading guilty as charged rather thannegotiate a plea deal or excuse her conduct at trial. This was despite the fact that she maintained to police that when she stabbed the deceased she had not intended to seriously injure him but intended only to frighten him away.Temby AJ concluded that a manslaughter verdict on the basis of a lack ofintent for murder would have been very much available to a jury had the matter beendefended at trial. However, he noted that the Crown had indicted her for murder and that she had insisted on pleading guilty. He sentencedher on the basis that her intent was to ‘significantly injure’ the deceased, butmaintained that she clearly did not intend to kill him.
Notwithstanding the powerful subjective circumstances that existed in both of these cases, the women were sentenced to non-parole periods of five and sixyears respectively, twice that of the average non-parole period imposed on womenconvicted of the manslaughterof their intimate partner in NSW between 1995 and 2010.

Following Muldrock the role of the standard non-parole period (SNPP) applicable to murder is “diminished.
Nevertheless, the SNPP remains an additional factor or guidepost that must be considered,
 and there remains significant debate about the factual matters, particularly factors personal to the accused, which are permissibly relevant to an assessment of objective seriousness post Muldrock.
Thus evenwhen an offender’s culpability rests at the lower end of the scale of responsibilityfor murder, the difference in the severity of sentences for murder and manslaughter remains significant.
4. Recommendations not addressed by the draft bill
4.1 Prosecutorial guidelines

For the reasons canvassed in the Committee’s report, we urge consideration be given to implementing recommendation 1, that is, the development of prosecutorial guidelines related to homicides that occur in the context of domestic violence.

4.2 Evidence 

We concur with recommendation 2 of the Committee’s report ‘that the NSW Government introduce an amendment similar to s 9AH of the Victorian Crimes Act 1958, to explicitly provide that evidence of family violence may be adduced in homicide matters’and urge the Government to adopt that recommendation. Given the lack of clarity around the breadth of evidence currently admissible in NSW noted by the Committee,
 the need for a positive statement about the admissibility of  ‘social framework’ evidence in this context has been established in NSW as in several other inquiries nationally and internationally.

It is likely that should the tighter objective test referred to above be implemented, the need for such social framework will be even greater in order to ensure that an objective assessment is informed by an adequate understanding of domestic violence.    
4.3 Referral to the NSW Law Reform Commission for a comprehensive review

We note recommendation 11 for a comprehensive review of homicide laws and defences to homicide, including any reforms arising from the report, to be undertaken by the NSW Law Reform Commission at the end of five years from the date of the report. In the light of our concerns expressed above about the limitations of the draft bill, we urge the early referral of the matter to NSWLRC for a comprehensive review, including with reference to relevant sentencing and evidentiary issues.  
5. Conclusion

Having carefully considered the Government’s response and the draft bill, and in the absence of a more broad ranging inquiry into defences to homicide and related sentencing issues we urge the following:
1. The current reference to grossly insulting words or gestures be retained, or in the alternative that a clear statement be included in the Explanatory Memorandum and Second Reading speech that no restriction of available conduct is intended.

2. The proposed threshold of ‘serious indictable offence’ is both too narrow, and too wide. It does not achieve certainty, invites victim blaming, may be difficult to prove and it may introduce additional complexity into the trial. We recommend that it be removed. The partial defence should be restricted by exclusion ofspecific conduct or circumstances agreed to be inappropriate (e.g. infidelity) and not by the creation of an inevitably partial list of ‘approved’ conduct.

3. Section 23(4) of the bill states that ‘conduct of the deceased may constitute provocation even if the conduct did not occur immediately before the act causing death’ but omits the words ‘or at any previous time’ which appear in the current statute. We recommend retention of the original wording, and failing that a clear statement in the Explanatory Memorandum and Second Reading speech that no restriction on the availability of the offence was intended by the change.  
4. The removal of the two-tier test is opposed. 
5. We agree with the approach of specific exclusion of the circumstances of incitement and otherwise unrelated non-violent sexual advances.  We would suggest attention be drawn in the Second Reading speech to the fact that the accused’s conduct might in aggregate be more than ‘only’ a sexual advance.
6. Consideration should be given to implementing the Committee’s recommendation 1, that is, the development of prosecutorial guidelines related to homicides that occur in the context of domestic violence.

7. We recommend the enactment of a positive statement about the admissibility of  ‘social framework’ evidence.
8. We urge the early referral of the matter to NSWLRC for a comprehensive review, including with reference to relevant sentencing and evidentiary issues.  
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