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Attachment: Proposed Drug Court Regulation 2010
1.
WHY IS THE REGULATION BEING REVIEWED?

The Drug Court Regulation 2005 (the existing Regulation) contains provisions relating to the following matters:

(a) the eligibility criteria for acceptance into the Drug Court program and compulsory drug treatment detention,

(b) the courts and proceedings from which a person may be referred to the Drug Court for consideration for the above programs,

(c) the guidelines to be observed in determining the availability and allocation of facilities in connection with the Drug Court program,

(d) the modification of section 265 of the Criminal Procedure Act 1986 for the purpose of expediting proceedings before the Drug Court, 

(e) the persons required to furnish information to the Drug Court in relation to the administration of the Drug Court program,

(f) the forms to be used for the purposes of the Act,

(g) the fees to be charged for the purposes of the Act,

(h) the manner and form of referrals of persons to and from the Drug Court, 

(i) other formal matters. 

The regulation is made under the Drug Court Act 1998, including section 32 (the general regulation-making power) and sections 5(1)(e), 5A(1)(f), 6(1), 7(1)(b), 7A(2)(d), 7B(2)(d), 18(2), 18B(1), 31(1) and (2)(b).

The Subordinate Legislation Act 1989 provides for Regulations to have a limited life.  In most cases, Regulations are automatically repealed five years after they are made.  When a Regulation is due for repeal, the responsible agency must review the Regulation, its social and economic impacts, and the need for the Regulation, and decide whether the Regulation should be remade.  The results of this review are required to be published in a Regulatory Impact Statement (RIS) and submissions invited from the public.

The existing Regulation is due for repeal on 1 September 2010 under section 10(2) of the Subordinate Legislation Act 1989. This RIS proposes to remake the current provisions, without any changes in substance.  

2.
APPROACH TAKEN IN THIS REGULATORY IMPACT STATEMENT

The RIS first provides a brief overview of the Drug Court Act 1998 and the background to the existing Regulation. The RIS then considers the objectives of the provisions of the Drug Court Regulation 2010 (the proposed Regulation) the alternative options for achieving these objectives, and an assessment of the costs and benefits of the proposed options.

These options are allowing the Regulation to lapse, addressing the matters through the Act rather than in the Regulation, or remaking the existing Regulation with or without changes.

Submissions about the Drug Court Regulation 2010 can be made to:

Mr Laurie Glanfield

Director General

Department of Justice & Attorney General 

GPO Box 6

SYDNEY  NSW  2001

or by email to Brendan_Stone@agd.nsw.gov.au

by 25 June 2010. 

3. OVERVIEW OF THE DRUG COURT ACT 1998

The objects of the Drug Court are provided for in section 3 of the Drug Court Act 1998 (the Act), namely: 

(a) to reduce the drug dependency of eligible persons and eligible convicted offenders,

(b) to promote the re-integration of such drug dependent persons into the community, and

(c) to reduce the need for such drug dependent persons to resort to criminal activity to support their drug dependencies.

Section 3 also provides that the Act achieves its objects by:

· establishing a scheme under which drug dependent persons who are charged with criminal offences can be diverted into programs designed to eliminate, or at least reduce, their dependency on drugs; and

· establishing a scheme for compulsory drug treatment and rehabilitation for certain drug dependent persons.

Section 3 further states that reducing a person’s dependency on drugs should reduce the person’s need to resort to criminal activity to support that dependency and should also increase the person’s ability to function as a law abiding citizen.

Among other matters, the Act makes provision for: 

· acceptance into the Drug Court program; 

· administration of the Drug Court program;
· the role of the Drug Court in compulsory drug treatment detention; and
· constitution, procedure and administration of the Drug Court.
3.1
Acceptance into the Drug Court program

Section 6 of the Act imposes a duty on a referring court before which a person is charged with an offence or to which a person appeals against a sentence imposed by some other court to ascertain whether the person appears to be an eligible person. If so that court has a duty to ascertain whether the person is willing to be referred to the Drug Court to be dealt with for the offence. If the person is willing to be referred, the court has a duty to refer the person to the Drug Court to be dealt with for the offence. 

Section 7A provides for the circumstances in which the Drug Court may deal with a person by accepting them into the Drug Court program (“the program”). Section 7A also provides for Drug Court’s powers in placing persons on the program as well as the effects and requirements of orders the Drug Court must make in the circumstances. Section 7D provides for the powers of the Drug Court in relation to persons who are referred to the Drug Court but not accepted into the program.

Sections 7, 7B, and 7E provide for similar duties of referring courts and powers of the Drug Court to deal with persons called on to appear under section 98 Crimes (Sentencing Procedure) Act 1998.

3.2
Administration of the Program

Part 2, Division 2 of the Act provides for various matters in relation to administration of the program, including: statutory conditions; variation of conditions; proceedings for non-compliance; termination; and imposition of final sentence. Part 2, Division 3 provides for miscellaneous matters connected with program administration, including: arrest warrants; warrants of committal; sentences which the Drug Court may impose; certain discretionary conditions in the nature of sanction and reward; immunity from prosecution and evidentiary matters concerning unlawful drug possession and use offences where admissions occur in the course of Drug Court participation; and application of criminal procedure legislation.

3.3 Compulsory Drug Treatment Detention

Part 2A of the Act deals with compulsory drug treatment detention. 

Section 18B of the Act imposes a duty on a certain courts that sentence a person to imprisonment or which, on determining an appeal, confirm a sentence of imprisonment imposed on the person by some other court to ascertain whether the person may be an eligible convicted offender. If so, the court has a duty to refer the person to the Drug Court to determine whether the person should be the subject of a compulsory drug treatment order. 

Division 3 of Part 2A makes provision for the making of compulsory drug treatment orders by the Drug Court, including applicable restrictions on making orders as well as provisions relating to eligibility and suitability assessments by a multi-disciplinary team attached to the program. 

Division 4 of Part 2A contains a range of miscellaneous matters relating to compulsory drug treatment orders.  

3.4
Constitution, procedure and administration of the Drug Court

Part 3, Division 1 of the Act provides for the constitution of the Drug Court.

Part 3, Division 2 of the Act provides for Drug Court procedure including: jurisdiction; sittings; court proceedings; and rules of the Court.

Part 3, Division 3 of the Act provides for administration of the Drug Court.

Part 3, Division 4 of the Act provides for miscellaneous matters including the provision of information to the Drug Court.

4.
BACKGROUND TO THE EXISTING REGULATION

The existing Regulation comprises the Drug Court Regulation 2005 published in Government Gazette (GG) No 105 of 19.8.2005, p 4590 and amended as follows:

· Drug Court (Amendment) Regulation 2006 (GG No 82 of 23.6.2006, p 4609)

· Drug Court Amendment (Compulsory Drug Treatment Correctional Centre) Regulation 2006 (GG No 84 of 30.6.2006, p 4821)

· Miscellaneous Acts (Local Court) Amendment Act 2007

· Drug Court Amendment Regulation 2008 (GG No 76 of 27.6.2008, p 6029)
4.1
Eligibility criteria for acceptance into the Drug Court program and compulsory drug treatment detention
Clauses 4 and 4A of the existing Regulation prescribe certain criteria for the purposes of the definitions of “eligible person” and “eligible convicted offender” in sections 5 and 5A of the Act, respectively. In order to be an “eligible person” for entry into the Drug Court program, clause 4 prescribes the following criteria: 

(a) the person’s usual place of residence must be within one of the following local government areas, namely, Auburn, Bankstown, Baulkham Hills, Blacktown, Campbelltown, Fairfield, Hawkesbury, Holroyd, Liverpool, Parramatta or Penrith,

(b) the person must not be suffering from any mental condition that could prevent or restrict the person’s active participation in a program under the Act,

(c) the person must be of or above the age of 18 years,

(d) criminal proceedings against the person for the offence with which the person is charged must not be criminal proceedings that are within the Children’s Court’s jurisdiction to hear and determine.

In order to be an “eligible convicted offender” within the meaning of the Act, clause 4A prescribes the following criteria:

(a) the person’s usual place of residence must be within one of the following local government areas: 
Ashfield, Auburn, Bankstown City, Baulkham Hills, Blacktown City, Botany Bay City, Burwood, Camden, Campbelltown City, Canada Bay, Canterbury City, Fairfield City, Hawkesbury City, Holroyd City, Hornsby, Hunter’s Hill, Hurstville City, Kogarah, Ku-ring-gai, Lane Cove, Leichhardt, Liverpool City, Manly, Marrickville, Mosman, North Sydney, Parramatta City, Penrith City, Pittwater, Randwick City, Rockdale City, Ryde City, Strathfield, Sutherland Shire, City of Sydney, Warringah, Waverley, Willoughby City and Woollahra,

(b) the person must be of or above the age of 18 years,

(c) the criminal proceedings against the person for the offence for which the person was convicted must not be criminal proceedings within the Children’s Court’s jurisdiction to hear or determine,

(d) the person must be male.

4.2
Referring courts

Clauses 5 and 7A prescribe the referring courts and proceedings from which a person may be referred to the Drug Court for consideration for the Drug Court program and compulsory drug treatment detention. 

In respect of the Drug Court program, clause 5 provides that the relevant courts and proceedings include:

(a) the District Court, in respect of all criminal proceedings brought before it in its sittings at Campbelltown, Liverpool, Parramatta or Penrith,

(b) the Local Courts at Bankstown, Blacktown, Burwood, Campbelltown, Fairfield, Hornsby, Liverpool, Mount Druitt, Parramatta, Penrith, Richmond, Ryde and Windsor, in respect of all criminal proceedings brought before them.

In respect of compulsory drug treatment detention, clause 7A provides that the relevant courts and proceedings include:

(a) the District Court, in respect of all criminal proceedings brought before it in its sittings at Campbelltown, Liverpool, Parramatta, Penrith or Sydney,
(b) the Local Court, in respect of all criminal proceedings brought before it in its sittings at Balmain, Bankstown, Blacktown, Burwood, Camden, Campbelltown, Central, the Downing Centre, Fairfield, Hornsby, Kogarah, Liverpool, Manly, Mt Druitt, Newtown, North Sydney, Parramatta, Penrith, Richmond, Ryde, St James, Sutherland, Waverley and Windsor,

(c) the Drug Court in relation to sentences imposed or determined under sections 8 (2A) and 12 (3) of the Act,

(d) the Court of Criminal Appeal but only in relation to appeals from the courts, and regarding the proceedings, referred to in paragraphs (a)–(c).

4.3
Guidelines for facilities for the supervision and control of persons participating in Drug Court programs

Clause 6 prescribes the guidelines for determining the availability and allocation of facilities for the supervision and control of a referred person’s participation in the Drug Court program.
4.4

Modification of Criminal Procedure Act 1986

For the purpose of section 18 of the Act, clause 7 modifies the operation of section 265(1) and (2) of the Criminal Procedure Act 1986 in order to allow certain obligations of the Drug Court and the prosecutor under those provisions to be suspended, with the consent of the person charged. (Section 265 of the Criminal Procedure Act 1986 concerns requirements for notification to a person charged in the Local Court with a Table 1 indictable offence of election rights for offences to be dealt with on indictment).
4.5
Provision of information to the Drug Court

For the purposes of section 31 of the Act, clause 8 prescribes classes of persons involved in the administration a drug offender’s program or who provide services in connection with a program. Section 31 imposes a duty on prescribed persons to promptly notify the Registrar of an offender’s failure to comply with the program in the manner prescribed. Section 31 relieves prescribed persons of professional ethical standard requirements in relation to protected information. Section 31 also protects prescribed persons from certain civil liability and compellability in various proceedings in relation to protected information as well as rendering protected information inadmissible in any such proceedings. 
4.6 Forms

Clause 9 provides that any forms that may be used in respect of criminal proceedings before the Local or District Court may also be used in respect of criminal proceedings before the Drug Court in its exercise of these jurisdictions.  
4.7 Court Fees

Clause 10 provides that any fee that may be charged in respect of criminal proceedings before the Local or District Court may be charged by the Drug Court in its exercise of these jurisdictions. 
4.8
Referrals to and from the Drug Court

Clauses 11 and 12 provide for the mode of referral to and from the Drug Court. 
5.

OBJECTIVES OF THE PROPOSED REGULATION 

The object of the proposed Regulation is to remake, with minor amendments (but without any changes in substance), the provisions of the existing Regulation, namely:

(a) the eligibility criteria for acceptance into the Drug Court program and compulsory drug treatment detention,

(b) the courts and proceedings from which a person may be referred to the Drug Court for consideration for the above programs,

(c) the guidelines to be observed in determining the availability and allocation of facilities in connection with the Drug Court program,

(d) the modification of section 265 of the Criminal Procedure Act 1986 for the purpose of expediting proceedings before the Drug Court, 

(e) the persons required to furnish information to the Drug Court in relation to the administration of the Drug Court program,

(f) the forms to be used for the purposes of the Act,

(g) the fees to be charged for the purposes of the Act,

(h) the manner and form of referrals of persons to and from the Drug Court, 

(i) savings and formal matters. 

5.1
Eligible persons and eligible convicted offenders

Clause 4 of the proposed Regulation replicates clause 4 of the existing Regulation in prescribing certain additional criteria for the purpose of the definition of “eligible person” in the Act. References to applicable local government areas have been updated to reflect current titles. 

Clause 5 of the proposed Regulation replicates clause 4A of the existing Regulation in prescribing certain criteria for the purpose of the definition of “eligible convicted offender” in the Act. Again, references to applicable local government areas have been updated to reflect current titles.

5.2 Referring courts

Clause 6 of the proposed Regulation replicates clause 5 of the existing Regulation in prescribing the courts and proceedings from which a person may be referred to the Drug Court for consideration for the Drug Court program. 

Clause 9 of the proposed Regulation replicates clause 7A of the existing Regulation in prescribing the courts and proceedings from which a person may be referred to the Drug Court for consideration of a compulsory drug treatment order.

5.3 Rationale for the prescription of particular courts, proceedings and local government areas in respect of the Drug Court program and compulsory drug treatment detention. 

The NSW Drug Court is situated at Parramatta. The location of the Court and the catchment area are policy matters. The residential localities prescribed are those within sufficient proximity of Parramatta to facilitate ready compliance with program conditions. The prescription of the geographical areas allows responsible agencies to supervise and support offenders within available resources without requiring undue expense to program participants with limited transport and means. These Program conditions include regular supervised drug testing, attendance upon dedicated treatment and support services as well as regular attendance at the Drug Court for personal appearances in Court as conditions of the program.

The courts, proceedings and local government areas that are prescribed in respect of compulsory drug treatment detention are designed to cover metropolitan Sydney. The Compulsory Drug Treatment Correctional Centre is situated near the Parklea Correctional Complex, approximately 40km north-west of the Sydney central business district.

5.4
Rationale for the remaining additional criteria for the Drug Court program and compulsory drug treatment detention. 
In addition to the referring court and residential requirements, clause 4 provides that an eligible person for the Drug Court program must not be suffering from any mental condition that could prevent or restrict the person’s active participation in a the program, must be of or above the age of 18 years, and must not be charged with offences that are within the Children’s Court jurisdiction. 

The first requirement recognises that drug dependent people with a concurrent mental health condition are able to be accommodated and supported in the program provided any such condition suffered does would not have the effect of preventing or restricting their active participation in the program. The effect of the latter requirements is to provide for a program for adult offenders only. Other interventions, including the Youth Drug and Alcohol Court, are is available to deal with drug dependent juvenile offenders.

Similarly, the additional criteria for compulsory drug treatment detention in clause 5 of the proposed Regulation is directed towards ensuring that the centre is only open to adult male offenders. 

5.5
Guidelines to determine the availability and allocation of facilities

Clause 7 of the proposed Regulation replicates (with the exception of updating certain references to renumbered sections in the Act) clause 6 of the existing Regulation which prescribes the guidelines for determining the availability and allocation of facilities for the supervision and control of a referred person’s participation in the Drug Court program.  
Clause 7(1) prescribes guidelines for determining availability and outlines the matters of which the Drug Court must be satisfied in that regard, namely: willingness of the person or body providing those facilities to accept the referred person; the reasonable likelihood that those facilities will be available to the referred person when needed; and whether the registrar has received advice as to the treatment proposed to be provided to the referred person by means of those facilities. Clause 7(1)(a) requires the allocation of resources to be undertaken in accordance with policies determined from time to time by the Drug Court. 

The guidelines recognise the role of treatment service providers accessed by the Drug Court on behalf of program participants and overall responsibility of the Drug Court for decisions in relation to treatment placement. The Drug Court Treatment Plans and Placement policy is of particular relevance in this regard. The purposes of the policy are: to ensure that treatment plans and treatment placement are offered in a consistent and equitable manner; and to ensure that the treatment undertaken by each Drug Court participant is the most appropriate treatment to meet the health needs of that person.
5.6

Application of Criminal Procedure Act 1986

Clause 8 of the proposed Regulation replicates (with the exception of updating certain references to renumbered sections in the Act) clause 7 of the existing Regulation which, for the purpose of section 18 of the Act, modifies the operation of section 265(1) and (2) of the Criminal Procedure Act 1986 in order to allow certain obligations of the Drug Court and the prosecutor under those provisions to be suspended, with the consent of the person charged. (Section 265 of the Criminal Procedure Act 1986 concerns requirements for notification to a person charged in the Local Court with a Table 1 indictable offence of election rights for offences to be dealt with on indictment).
The Drug Court has the criminal jurisdiction of the District Court and Local Court pursuant to section 15(1) of the Act in respect of these offences. As a result of this dual jurisdiction it is generally unnecessary and impractical to comply with the notice requirements of section 265. A person referred to the Drug Court must be willing to be referred (see section 6(2)(b) of the Act). 
5.7
Provision of information to the Drug Court

Clause 10 of the proposed Regulation replicates Clause 8 of the existing Regulation, which prescribes, for the purposes of section 31 of the Act, classes of persons involved in the administration a drug offender’s program or who provide services in connection with a program. Section 31 imposes a duty on prescribed persons to promptly notify the Registrar of an offender’s failure to comply with the program in the manner prescribed. Section 31 relieves prescribed persons of professional ethical standard requirements in relation to protected information. Section 31 also protects prescribed persons from certain civil liability and compellability in various proceedings in relation to protected information as well as rendering protected information inadmissible in any such proceedings.

Clause 10 prescribes persons for the purpose of section 31 but only if they are involved in the administration of, or provide services in connection with, a drug offender’s program. The classes of persons prescribed are:

(a) persons acting for or on behalf of the South Western Sydney, Wentworth or Western Sydney Area Health Service,

(b) persons acting for or on behalf of the toxicology unit of Pacific Laboratory Medicine Services (an administrative unit of the Northern Sydney Area Health Service),

(c) persons acting for or on behalf of Access Correctional Services (an administrative unit of the Department of Education and Training),

(d) persons acting for or on behalf of an organisation providing treatment to a drug offender in connection with the drug offender’s program.

Subclause 10(3) also prescribes the manner in which information may be provided to the Registrar, and provides that information otherwise than in writing must be confirmed in writing within 24 hours unless the registrar indicates otherwise.
5.8
Forms

Clause 11 of the proposed Regulation replicates (in substance) clause 9 of the existing Regulation in providing that any forms that may be used in respect of criminal proceedings before the Local or District Court may also be used in respect of criminal proceedings before the Drug Court in its exercise of these jurisdictions.
5.9
Court Fees

Clause 12 of the proposed Regulation replicates (in substance) Clause 10 of the existing Regulation in providing that any fee that may be charged in respect of criminal proceedings before the Local or District Court may be charged by the Drug Court in its exercise of these jurisdictions.
The charging of any fee in the Drug Court is discretionary. In practice there are no fees charged by the Drug Court for any such matters. 

5.10
Referrals to and from the Drug Court

Clauses 13 and 14 of the proposed Regulation substantially replicate clauses 11 and 12 of the existing Regulation in prescribing the mode of referral of people to and from the Drug Court. A minor change involves removing the power of the Drug Court to make an order referring a matter back to the referring court in the absence of the public, to reflect the fact that this does not occur in practice.  
6.
OPTIONS TO ACHIEVE OBJECTIVES

This RIS examines four options for the remaking of the existing Regulation:

(a)
Do nothing. This would mean that no new Regulation is made when the existing Regulation is repealed;

(b)
Address the matters through the Act rather than in the Regulation;

(c)
Remake the existing Regulation with changes in substance; and

(d)
Remake the existing Regulation without changes in substance. 

6.1

Option 1: Do nothing

Costs
Allowing the automatic repeal of the existing Regulation would have adverse effect on the operation of the Drug Court and its ability to achieve its objectives.

Benefits
There do not appear to be any readily identifiable benefits of allowing the existing Regulation to lapse.  

Conclusion
It is proposed that this option not be adopted. 

6.2
Option 2: Address the matters through the Act rather than in the Regulation

Costs
Addressing the matters through the Act rather than in the Regulation would result in additional cost being incurred when future amendments to the Act may be required including Parliamentary sitting time and the significantly higher administrative costs associated with an amendment to the Act compared with amendment to a Regulation.   

Benefits
A possible benefit of this option may be a reduction in the amount of subordinate legislation and allow a greater scope for Parliamentary scrutiny of provisions of principal legislation. However, this is likely to be offset by the operation of Parliamentary Committees designed to examine and report on subordinate legislation and the ability of Parliament to disallow particular regulations.

Conclusion
As the identified costs of this option appear to far outweigh any possible benefits, it is proposed that this option not be adopted.

6.3
Option 3: Remake the existing Regulation with changes in substance

Costs
Eligible persons, eligible convicted offenders and referring courts

To remove the prescribed courts, proceedings and local government areas would render the program inoperative. In relation to the Drug Court program as currently structured and funded, any extension to the prescribed courts and localities would affect the program’s ability to provide appropriate services and supervision to participants.  

Guidelines to determine the availability and allocation of facilities

The removal of the guidelines would result in the loss of guidance provided for the exercise of discretion. Expansion of the guidelines may result in the guidelines being unnecessarily prescriptive without additional benefit.  

Application of Criminal Procedure Act 1986
The removal of the facility to suspend the notice requirements in section 265(1) and (2) would mean that a mandatory administrative burden would apply in all relevant cases in relation to an issue that does not generally arise in the Drug Court due to the Drug Court’s dual criminal jurisdiction.
Provision of information to the Drug Court

The removal of proposed clause 10 would render section 31(1) inoperative. Expansion of the application of the clause would alter legal and other rights and obligations beyond those strictly necessary to ensure therapeutic benefit to program participants.

Forms

Removal or alteration of proposed clause 11 would impact adversely on the Drug Court’s administrative efficiency. 

Court Fees

Removal or expansion of proposed clause 12 may result in a small court such as the Drug Court having to conduct a costly and administratively burdensome analysis of fee levels where fees may be or are appropriate in circumstances where there is generally little or no need to charge fees.

Referrals to and from the Drug Court 

Removal of or substantial alteration to proposed clauses 13 and 14 would impact adversely on the Drug Court’s administrative efficiency.

Benefits
Eligible persons, eligible convicted offenders and referring courts

Alternative criteria may result in the program applying to those currently outside the determined eligibility criteria.   

Guidelines to determine the availability and allocation of facilities

The Regulation may prescribe in greater detail the matters to be taken into account in the exercise of the relevant discretion. 

Application of Criminal Procedure Act 1986

There do not appear to be readily identified benefits associated with remaking the existing Regulation with change in this regard as the issue with which section 265 (1) and (2) Criminal Procedure Act 1986 is concerned does not generally arise in the Drug Court, which has the criminal jurisdiction of the District and Local Courts. To remove the requirement for a defendant’s consent would remove a safeguard to defendants’ rights to procedural fairness in appropriate cases.

Provision of information to the Drug Court

There do not appear to be readily identified benefits associated with making substantive changes to this aspect of the Regulation. To remove the clause would restrict the flow of relevant information to the Drug Court in a timely manner and adversely affect the therapeutic value of a rapid response to program breaches. Expansion of the clause’s application would affect the reasonable limits placed on rights, immunities and obligations. 

Forms

There do not appear to be readily identified benefits associated with removing or altering this clause. 
Court Fees

Change may necessitate the Drug Court having to make its own individual arrangements for fees peculiar to its own functions. 

Referrals to and from the Drug Court 

There do not appear to be any readily identified benefits associated with substantially altering the already flexible and useful requirements contained in proposed clauses 13 and 14.  

Conclusion
It is recommended that this option not be adopted. 

6.4
Option 4: Remake the existing Regulation without changes in substance

Costs
Eligible persons, eligible convicted offenders and referring courts

There do not appear to be readily identified costs associated with remaking the existing Regulation without change in this regard. Although different criteria may result in wider program application, the present criteria are appropriately proportional to the full range of services available to drug dependent offenders under the current program and funding structure. 

Guidelines to determine the availability and allocation of facilities

There do not appear to be readily identified costs associated with remaking the existing Regulation without change in this regard. The existing criteria provide a basis for the principled exercise of discretion.  

Application of Criminal Procedure Act 1986

There do not appear to be readily identified costs associated with replicating the existing provisions of the Regulation in this regard. The issue of notification of election rights (under 265 Criminal Procedure Act 1986) does not arise in the Drug Court, which has the criminal jurisdiction of the District and Local Court.

Provision of information to the Drug Court

Proposed clause 10 impacts on relevant professional standards regarding confidentiality, as well as legal rights and immunities to the extent necessary to obtain relevant information concerning program participation. 

Forms

There do not appear to be readily identified costs associated with remaking this clause (clause 9) of the existing Regulation without change. 

Court Fees

There do not appear to be readily identified costs associated with remaking Clause 11 of the existing Regulation without change as there is an ultimate discretion in the Drug Court as to whether to use the facility offered by the clause. 
Referrals to and from the Drug Court
There do not appear to be any readily identifiable costs associated with substantially replicating the existing aspects of the Regulation in this regard. As noted, the removal of the power of the Drug Court to make an order referring a matter back to the referring court in the absence of the public reflects the fact that this does not occur in practice.  
Benefits
Eligible persons, eligible convicted offenders and referring courts

These clauses render the program operative. The criteria prescribed in the existing and proposed Regulations identify the target population for the Drug Court program in the context of the services presently available to drug dependent offenders under the current program and funding structure. It defines the position of the Drug Court program and that of compulsory drug treatment detention in the spectrum of services currently available in NSW for drug dependent offenders.  

Guidelines to determine the availability and allocation of facilities

The criteria prescribed in the existing and proposed Regulations provide guidance for the exercise of informed discretion while retaining a reasonable breadth of discretion. 

Application of Criminal Procedure Act 1986

The suspension of the notice requirements in section 256 of the Criminal Procedure Act 1986 provide a facility to remove an administrative burden in relation to an issue that does not generally arise in the Drug Court, given its dual criminal jurisdiction. The suspension is subject to the safeguard that a defendant must consent to the suspension. 

Provision of information to the Drug Court

Proposed clause 10 renders section 31(1) of the Drug Court Act operative. The clause also limits the scope of information and persons subject to the duty to the extent necessary to ensure essential information is known to the Drug Court at the earliest opportunity. This enhances the therapeutic value of the program by allowing a rapid response in case of a breach of program conditions. The clause places reasonable limits on the effect on rights, immunities and obligations. The clause also facilitates efficient transmission of information.

Forms

Proposed clause 11 promotes administrative efficiency in respect of proceedings before the Drug Court, and recognises that the Court has the criminal jurisdiction of the Local and District Court. 
Court Fees

Proposed clause 12 enables a small court such as the Drug Court to avail itself of an existing analogous structure for fees if it is necessary to impose them. As a matter of practice, fees are not charged in the Drug Court but if they were it would be for services that corresponded with those for which they are charged in the District and Local Court. The clause also affords the Drug Court discretion in that regard and allows the Court to waive or remit fees where necessary. 

Referrals to and from the Drug Court
Clauses 13 and 14 of the proposed Regulation help render the program operative, and promote administrative efficiency in regard to the communication of formal referrals and orders to and from the Drug Court. As mentioned, the removal of the power of the Drug Court to make an order referring a matter back to the referring court in the absence of the public reflects the fact that this does not occur in practice.  
Conclusion
As the identified benefits of this option appear to far outweigh any anticipated costs, it is proposed that this option be adopted. 

7.
CONSULTATION

Copies of this RIS and the proposed Regulation are available at http://www.lawlink.nsw.gov.au/clrd. In addition, the following stakeholders have been contacted directly about the matter:

· Office of the Director of Public Prosecutions

· Legal Aid Commission

· Corrective Services NSW

· NSW Health

· The Senior Judge of the NSW Drug Court

· The Chief Justice

· The Chief Judge

· The Chief Judge at Common Law

· The Chief Magistrate

· Law Society of NSW

· Bar Association of NSW
· Victims Advisory Board

· NSW Police Force

· NSW Judicial Commission

· NSW Department of Human Services

· Aboriginal Legal Service (NSW/ACT)

· Department of Premier and Cabinet

· Network of Alcohol and Drug Agencies

· Community Legal Centres NSW
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