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Submission on review of defamation law 2005 

Definitions. 

Justice. Russell Fox, a former Federal Court judge, said justice means fairness; fairness and morality require a search for the truth; truth means reality. 

Libel law has never enjoyed any of those four virtues. It is currently based on presumptions which are obviously false.   

Principle. “The one great principle of the English law is to make business for itself.” (Dickens, Bleak House, 1853).

Organised crime. Systematic criminal activity for money or power.  

*   *   *

The NSW Bar Association seeks unlimited damages for the publication of true statements later said to be in the public interest. The following brief history shows how libel law itself has never been in the public interest.  

In 1275, Edward I’s Scandalum Magnatum (libelling the magnates) made it a crime to say disobliging things about people variously referred to as magnates, the great men of the country, and robber barons. 

(Libel did not then make business for lawyers; they did not defend criminals until the rise of blue collar organised crime in the 18th century.)     

The magnates, the descendants of 300 of William the Conqueror’s mercenaries, were major beneficiaries of the feudal system, a form of trickle-down extortion introduced by William. (His son, William II, who was shot dead on 2 August 1100, institutionalised trickle-down extortion in the trade of authority.)  

Libel law was originally designed to keep the peace – the barons were inclined to use their private armies to redress a slur – but it was later used to keep the lid on corruption in the trade of authority; the Scandalum Magnatum was widened to include judges and certain other officials in 1378. 

The advent of the adversary system in 1460 began to make more business for lawyers: judges with no incentive to prolong the process began to let them take over control of civil evidence. The length of litigation and lawyers’ profits increased sharply. 

In 1477, Caxton introduced a printing press with moveable-type, but modern journalism was delayed for more than two centuries by pre-publication censorship, including Henry VIII’s Licensing Act (1538), which prevented books from being printed without a licence.  

Charles Blount, a pamphleteer, tricked Whig oligarchs into letting the Licensing Act lapse in 1695. Defoe was thus able to invent modern journalism on 19 February 1704. 

Journalism is – or purports to be – a truth-seeking occupation; the basic obligation is to tell the customers what is really going on. 

The Whig oligarchs who ran England for the best part of the 18th century were as corrupt as any previous government, if not more so. To silence the new medium, they used secrecy, bribery, taxation, and libel law. 

Whig judges appointed by Prime Minister Sir Robert Walpole and/or his bagman, the Duke of Newcastle, claimed it was seditious libel to say anything unkind “about any public man whatever, for any conduct whatever, or upon any law or institution whatever”. A servant of the Whigs, Chief Justice (1756-88) Mansfield, claimed: “The greater the truth, the libel.”

In the 19th century, libel changed from being mainly a criminal offence to a largely civil matter. Libel lawyer David Hooper wrote in Reputations Under Fire: Winners and Losers in the Libel Business (Little, Brown, 2000): “… the tide turned in favour of private litigants, with English law developing a law of libel in the 19th and 20th centuries which was to make London the libel capital of the world.”

Libel law now makes business for lawyers via false presumptions, including a presumption of guilt, and via lawyer-control of evidence. 

False presumptions. The presumptions unfairly bias libel law in favour of plaintiffs, and thus encourage people to sue. Law professor Ray Watterson, of the University of Newcastle (Australia), noted in Media Law in Australia (OUP, second edition, 1988): 

“ … a plaintiff has the benefit of the presumptions of falsity and of damage. He is not required to prove that the words are false; the law presumes in his favour that they are. The law also presumes that defamatory words cause harm. Thus it is not necessary for the plaintiff … to prove that he suffered material or financial loss … Furthermore, a plaintiff is not required to establish that the defendant intended to harm his reputation.”

The US Supreme Court abolished the presumptions and put the onus of proof on the complainant in New York Times v Sullivan XE "New York Times v Sullivan"  (1964). John Wicklein noted  XE "presumptions:false" 

 XE "Wicklein, John" in the Columbia XE "Columbia"  Journalism Review XE "Columbia Journalism Review"  (November/December 1991): “By a recent count, 142 defamation actions against newspapers, most of them filed by politicians and businessmen, were pending in Sydney, which has been called the libel XE "libel:world capitals"  capital of the world. This is nearly twice the libel suits filed in the entire United States in any one year.”

Lawyer-control of evidence. This enables lawyers to examine and cross-examine for weeks or months at something like $15 a minute. (In Europe, where trained judges control evidence, a libel trial takes about a day. A UK libel reform group claims that a libel action in England costs 100 times as much as a similar action in Europe.)  

Libel law kills 26. Dr Harry Bailey, a Sydney psychiatrist, used large quantities of barbiturates to put patients into a coma for up to two weeks. Lawyers warned doctors who wanted to warn the public that risked defamation proceedings. Bailey’s exposure was thus delayed for 10 years. His “deep sleep therapy” killed 26 patients.

Evidence concealed. A NSW judge, D. Hunt, told a former magistrate, Wally Lewer, who was trying to give evidence for a defendant in a 1985 libel case: “Mr Lewer, you are very limited in the nature of the evidence you can give. Anybody who has to give evidence as to reputation is limited precisely to saying what is their knowledge of that reputation. Was it good, bad or indifferent etcetera? ... Perhaps I should add, Mr Lewer, you cannot, in your evidence- in-chief, give evidence of any specific incidents upon which you rely to give your assessment of the reputation you thought he had at the time.”

Libel terrorism. David Hooper noted that an organised criminal, Robert Maxwell, who won only one libel action in 30 years, was a libel terrorist. Hooper wrote: 

“Robert Maxwell learned early in his career that English libel law was an extremely useful device for concealing the truth about his reputation and his business methods. Defendants had to prove the truth of what he had striven successfully to cover up, and that was both costly and difficult … Over a period of 30 years Maxwell developed a policy of using the law of libel to terrorise his opponents. His libel actions covered every aspect of his career: publishing, politics, newspapers and football. As his business empire collapsed, so he fired out his last bevy of writs to muzzle the press.”

SLAPP (strategic lawsuits against public participation) suits can amount to libel terrorism, e.g. when corporations threaten individuals in the environment movement with actions for defamation, conspiracy, invasion of privacy, and interference with business. 

Libel tourism. This usually means suing US authors and publishers in London. Roman Polanski, a convicted paedophile and fugitive from US justice, sued New York-based Vanity Fair in London. The magazine reported in 2002 that in 1969, days after Polanski’s actress-wife Sharon Tate was murdered, he tried to seduce a Swedish model in Elaine’s restaurant by promising to get her into films.

At the trial in 2005, the libel judge, Sir. D. Eady, concealed the full details of Polanski’s offer to get the paedophile victim, 13, into Vogue. Polanski gave evidence by video link from Paris. The jury found for Polanski. Eady gave him £50,000. As in many libel cases, the costs were the prize; Vanity Fair’s were reported to be some £1.5 million.

Payouts for organised criminals. The unfair bias against defendants can procure money for organised criminals who lie. For example:

· Murray Farquhar, chief Magistrate of NSW, who falsely denied he was corrupt.

· Fred Hanson, Police Commissioner of NSW, who falsely denied he was corrupt.

· Sir Les Thiess, a Queensland developer, who falsely denied he bribed the Premier of Queensland, Sir J. Bjelke-Petersen.

Askin Law? Former NSW Premier Sir Robert Askin falsely denied he was an organised criminal, and would probably have procured money from a libel action against John Hatton, but died in 1981 before the trial began. If the Bar Association succeeds in its request to sue on behalf of the dead, ensuing legislation may be termed the Askin Law. 

Recommendations. 
Justice requires:

1. The false presumptions be abolished.

2. The onus of proof be put on the complainant.

Payout. The formula devised by Stephen Brill, editor of The American Lawyer, in 1984: defendants to pay successful plaintiffs three times the cost of a full page advertisement in the offending organ or the equivalent in broadcast media. One-third to be used to take a full-page advertisement, or broadcast equivalent, to trumpet that the organ got it wrong; the other two-thirds to be a sufficient solatium. 

