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INTRODUCTION

1.1 
What is a Regulatory Impact Statement (RIS)?

The preparation of a RIS is required under the Subordinate Legislation Act 1989. This Act provides for regulations to have a limited life.  

In most cases, regulations are automatically repealed 5 years after they are made.  When a regulation is due for repeal, the responsible agency must review the regulation, its social and economic impacts, and the need for the regulation, and make a decision about whether the regulation should be remade. The results of this review are required to be published in a RIS and submissions invited from the public.

The Subordinate Legislation Act 1989 does not require a RIS to be prepared where the regulation deals with matters that are machinery in nature, and not likely to impose an appreciable burden, cost or disadvantage on any sector of the public.

1.2 The Administrative Decisions Tribunal (General) Regulation 1998

The Administrative Decisions Tribunal (General) Regulation 1998 (the existing Regulation) is scheduled for repeal on 1 September 2004. 

The RIS proposes that the existing Regulation be remade under the regulation making power set out in section 145 of the Administrative Decisions Tribunal Act 1997 (the Act). The proposed Regulation repeals and remakes, with certain changes, the existing Regulation.  

The RIS is concerned only with Parts 3 and 5 of the proposed Regulation.  Parts 1,2,4 and 6 relate to matters that are machinery in nature and do not require a RIS. 

1.3
Submissions
Submissions are invited on any aspect of the proposed Regulation.  

The final date for receipt of submissions is Friday, 23 July 2004.

Submissions can be forwarded in any of the following ways:


1.
Post

Administrative Decisions Tribunal (General) Regulation Review

Legislation and Policy Division

Attorney General’s Department

GPO Box 6 Sydney 2001 

2 Facsimile

(02) 9228 8563

3 Email

ben_atkinson@agd.nsw.gov.au

4.
Hand delivery


Level 20 Goodsell Building



8-12 Chifley Square Sydney

1.4   
Additional Information
Copies of this RIS are available from the Attorney General’s Department’s website at www.lawlink.nsw.gov.au/lpd or by telephoning (02) 9228 8061.
Copies of the Administrative Decisions Tribunal Act 1997 and the Administrative Decisions Tribunal (General) Regulation 1998 are accessible online at www.legislation.nsw.gov.au, or at your local library.

2. 
THE REGULATORY PROPOSAL

2.1
Background: The Administrative Decisions Tribunal Act 1997

The Act establishes a Tribunal to provide a central, cost effective and convenient way for the people of NSW: 
· to obtain review of administrative decisions; and 

· to have certain general complaints, such as complaints about discrimination and professional misconduct, resolved.
The Tribunal hears matters in six divisions: Community Services Division, Equal Opportunity Division, General Division, Legal Services Division, Retail Leases Division and Revenue Division.

The Tribunal is responsible for reviewing the administrative decisions of government agencies, as well as certain decisions of government and community services organisations, and hearing complaints referred by the Anti-Discrimination Board, certain types of professional misconduct cases and retail lease claims.

The process of Tribunal decision-making is triggered by an interested person making an application to the Tribunal to:

(a) make an original decision in relation to rights determined under a specified Act; or

(b) review a reviewable administrative decision made by a third party.  

Original decisions involve the determination of rights following complaints made in relation to activities (such as liquor licensing and retail leasing) that are subject to the Tribunal’s jurisdiction.  

Review of reviewable decisions involves determining appeals against administrative decisions that the Tribunal has jurisdiction to review.  An example of a reviewable decision is a decision by the Director General of the Office of Fair Trading to refuse an application for a conveyancing licence.


The existing Regulation is made under section 145 of the Act.
2.2
Objects of the proposed Administrative Decisions Tribunal (General) Regulation 2004

The purpose of the proposed Regulation is to repeal and remake, with alterations, the existing Regulation. 
The objects of the proposed Regulation are to prescribe:

(a) that the oath of office need not be administered again if the office-holder is reappointed to the office not less than fourteen days after expiry of the term of office;

(b) a fee for an original application to the Tribunal in respect of an unconscionable conduct claim;

(c) increased fees for all applications and appeals to reflect increases to the Consumer Price Index;

(d) a discretion to waive the payment of fees for applications;

(e) requirements in relation to public exhibition of draft rules; 

(f) exclusion of certain reviewable decisions from the requirement to conduct internal reviews; and

(g) witness allowances and expenses.

2.3 Consultation

The Tribunal was consulted during the drafting of the proposed Regulation. 

In accordance with section 5(2) of the Subordinate Legislation Act 1989, an advertisement will appear in the Government Gazette and the Sydney Morning Herald announcing the intention to make the proposed Regulation. 

Copies of this RIS will be forwarded to the following people/organisations:

· Administrative Decisions Tribunal;

· Anti-Discrimination Board NSW;

· Department of Agriculture;

· Department of Commerce;

· Department of Lands; 

· Law Society of NSW;

· NSW Bar Association; 

· NSW Treasury; and

· Office of Fair Trading.

The Tribunal will also be asked to provide a mailing list with any additional individuals/organisations that should receive a copy of the RIS.

A copy of this RIS is also available on the Department’s website at www.lawlink.nsw.gov.au/lap.nsf/pages/ris_1.

3. 
DISCUSSION

3.1 Options for remaking the existing Regulation


There are three options for the remaking of the existing Regulation:

(a) Do nothing. This would mean that no new Regulation is made when the Regulation is repealed;

(b) Remake the existing Regulation without change; and

(c) Remake the existing Regulation with amendment.

Note that the numbering of the proposed Regulation is different from that of the existing Regulation.  Parts 3 and 5 of the proposed Regulation are numbered Parts 2A and 6A in the existing Regulation.  

3.2 Fees for applications and appeals to Tribunal (Part 2A of existing Regulation  and Part 3 of proposed Regulation)

Part 2A of the existing Regulation (Part 3 of the proposed Regulation) prescribes fees for:

· original applications, ie, applications to the Tribunal to make an original decision in relation to rights determined under a specified Act;

· review applications, ie, applications to the Tribunal to review the reviewable administrative decision of a government agency or authority; and

· appeals against the administrative decisions of a government agency or authority or an original decision of the Tribunal.

In the case of original and review applications the fee set out by the existing Regulation is $50, unless the Tribunal is constituted by 2 or more members, in which case the fee is $100.  The cost of lodging an internal or external appeal is $200.  

The purpose of prescribing fees is to provide the Tribunal with a relatively small amount of revenue to help defray some of its administrative expenses.  As the Tribunal aims to promote access to justice, fees are set at a lower rate than those charged by many other courts and tribunals, and designed solely to assist the Tribunal in meeting necessary operational costs.  Provision in the existing Regulation and proposed Regulation for waiver of fees enables the Tribunal to ensure that if an applicant is unable, or finds it difficult, to pay fees, the Tribunal may waive the requirement to pay the fees.  In financial year 2003-2004, the Tribunal has agreed to nearly 100% of applications for waiver of fees.

3.2.1 
Fees for original applications (Section 5A of the existing Regulation and section 5 of the proposed Regulation)


Section 5A of the existing Regulation (section 5 of the proposed Regulation) prescribes the fees payable to the Tribunal for an original application other than original applications allocated in the Legal Services Division or under the Anti-Discrimination Act 1977. 


Proposal


The proposal is to amend section 5A to prescribe that the fee for an original application in respect of an unconscionable conduct claim under section 71A of the Retail Leases Act 1994, or an unconscionable conduct claim together with a retail tenancy claim, is $400.

Options

Option 1 – Do nothing

If the existing Regulation lapses, then the scale of fees payable under that Regulation will lapse and no fees will be payable for original applications to the Tribunal.

Option 2 – Remake the existing Regulation without change
If the existing Regulation is remade without change, the fees charged for an unconscionable conduct claim made in an original application allocated to the Retail Leases Division will remain at $100, a figure that has remained unchanged since 1998.  The fees for an unconscionable conduct claim together with a retail tenancy claim will be $200 as each application will be charged individually at $100.

Option 3 – Remake the existing Regulation with amendment

Unconscionable conduct claims in the Retail Leases Division of the Tribunal are heard by a Panel presided over by a retired judge of the Supreme Court or Federal Court.  In view of the qualifications of these members, the Department of State and Regional Development (which administers the Retail Leases Act 1994) has ruled that a fee of $400 (instead of the ordinary fee of $100) is appropriate for unconscionable conduct claims in the Retail Leases Division.  
Conclusion

Fees for original applications in the Tribunal are, relative to those charged in some other jurisdictions, low.  The increases proposed are narrow in scope, applying to only two types of application, and are designed to recognise the qualifications of Panel members in the Retail Leases Division, as well as the commercial nature of matters before the Panel.

If these factors are taken into account, it can be argued that application fees for matters before the Retail Leases Division ought to be designed to reflect the commercial value of members’ time.  Against this, it can be argued that the proposal does not seek a uniform increase in fees, and a significant increase in fees runs counter to the spirit of the Act, which is to promote access to administrative review.

The benefit of implementing the proposed amendment is that it provides a small increase to the revenue base of the Tribunal, but, more importantly, places the Retail Leases Division on a more commercial footing.  The detriment is that it potentially disadvantages applicants with limited financial resources.  

From a commercial perspective, parties involved in retail leasing could reasonably be expected to budget for unanticipated legal costs relating to leasing matters.  While to some applicants an application fee of $400 may constitute financial hardship, generally speaking, it seems likely that the majority of applicants would accept the fees as a reasonable cost of business.  

To this extent, and given the specialised expertise of judicial members in the Retail Leases Division, it seems that the benefit of implementing the proposal outweighs the detriment.
3.2.2 Fees not payable by Crown (section 5D of existing Regulation and section 8 of the proposed Regulation)

Section 5D of the existing Regulation (section 8 of the proposed Regulation) states that fees are not payable for any application or appeal made by, or on behalf of, the NSW Government, any NSW Government Department or any statutory body paid out of the Consolidated Funds.

Proposal

It is proposed to remake section 5D (as section 8 of the proposed Regulation) without amendment.


Option 1 – Do nothing
If the existing Regulation is permitted to lapse, the Crown’s exemption from fees would continue to apply.

Option 2 – Remake the existing Regulation without change
If the existing Regulation is remade without change, the Crown will continue to be exempt from fees for applications or appeals to the Tribunal.  In relation to other parties, the Tribunal will continue to have the power to grant relief to disadvantaged applicants and appellants in the form of waiver of fees.  

Conclusion


From a cost/benefit perspective, it is probable that the effect of the Crown exemption is neutral.  While competitive neutrality principles state that the Crown ought not to benefit unfairly from its position in relation to other contracting or transacting parties, it can be reasonably argued that the Crown exemption does not confer an unfair advantage.  This is because money paid by Crown entities to the Tribunal is, in principle, money paid by the Crown to itself.  On this basis, it seems reasonable that section 5D should be remade without change (as section 8).

3.2.3 Waiver of fees (section 5E of existing Regulation and section 9 of the proposed Regulation)

Section 5E of the existing Regulation allows the Registrar of the Tribunal to waive the fees for any application or appeal if the Registrar is satisfied that payment of the fee would result in undue hardship to the applicant or appellant.

Proposal

It is proposed to remake section 5E (as section 9 of the proposed Regulation) without amendment.

Options

Option 1 – Do nothing
If the existing Regulation lapsed, the Tribunal would no longer have the statutory authority to collect fees.  A requirement for waiver of fees would therefore not arise.

Option 2 – Remake the existing Regulation without change
If the existing Regulation is remade without change, the Tribunal will continue to have the power to grant relief to disadvantaged applicants and appellants in the form of waiver of fees.    In relation to other 

Conclusion

The benefit of the measure proposed is that it promotes social equity by helping to ensure that applicants and appellants who are financially disadvantaged are not denied access to justice.  The detriment potentially imposed by the measure is that if enough persons acting in bad faith are able to obtain waiver of fees, the loss of income could affect effective delivery of services by the Tribunal.

On the whole, however, the likelihood of waiver of fees leading to serious financial detriment to the Tribunal is very low.  The Registrar grants waivers according to certain criteria and by exercising discretion.  It is likely that the social equity benefits of providing for waiver of fees outweighs any potential financial costs. 

3.2.4 General increase of Part 2A fees (Part 3 of proposed Regulation)  

Part 2A of the existing Regulation (Part 3 of the proposed Regulation) relates to fees for applications and appeals.  It sets out the fees for original applications, review applications and internal and external appeals.  In the case of original and review applications the fee is $50, unless the Tribunal is constituted by 2 or more members, in which case the fee is $100.  The cost of lodging an internal or external appeal is $200.  

Proposal

It is proposed to amend Part 2A to increase fees consistent with movement, since 1998, in the Consumer Price Index (CPI).  Since 1998, general court and court-related fees in NSW have been increased in line with CPI movements.  The aggregate increase has been approximately 16%.  Increasing Part 2A fees by 16% is likely to result in an increase in annual revenue to the Tribunal of approximately $5,000 (the Tribunal’s revenue from fees for the first nine months of the 2003-2004 financial year was $29,000).  

The amendment would result in the fee for original and review applications heard by a single member increasing from $50 to $55, with the fee for the same applications heard by 2 or more members increasing from $100 to $115.  The fee for an internal or external appeal would increase from $200 to $230.

Options

Option 1 – Do nothing
If the existing Regulation lapsed, the Tribunal would no longer have the statutory authority to collect fees for applications and appeals.

Option 2 – Remake the existing Regulation without change

Remaking Part 2A (as Part 3 in the proposed Regulation) would mean that the Tribunal could continue to rely, for limited purposes, upon the small amount of revenue generated by fees and continue established patterns for the allocation of funds generated.  

Option 3 – Remake the existing Regulation with amendment

Amending Part 2A to adjust the fees charged for applications and appeals consistent with CPI movement would result in increases to all fees charged.  In relative terms, however, the absolute amount of increase will not be high.  The total increase in annual fees generated is likely to be a maximum of about $5000.  The scale of increase to fees is not unreasonable.  The largest monetary amount by which any fees would be increased is $30.  This increase would apply to appeals.  Fees for original and review applications heard by two or more members would be increased by $15 and those for other applications by $5.

Conclusion
The primary detriment that may potentially result from a fees increase is social cost.  If fees are increased without regard to any consideration other than financial advantage, the likely result is that the economically disadvantaged will be unable to pay the fees required for what might be essential services.

It is unlikely, however, that increase to Part 2A (Part 3 of the proposed Regulation) fees will disadvantage any prospective applicants or appellants.  The increase is not for the purpose of making profit but is instead designed to place the Tribunal in a better position to meet a very small proportion of administrative costs.

In this respect, it is relevant that the proposed increase is not arbitrary but made according to movements in the CPI since 1998.  It is also relevant that fees have not been increased since that date and that by the standard of other courts and tribunals, the fees charged by the Tribunal are relatively low.

Of great importance, exercise by the Tribunal of the power (section 5E of the existing Regulation and section 9 of the proposed Regulation) to waive fees appears in practice to ameliorate the disadvantage that the imposition of fees may cause.  The Tribunal has granted 79 of 81 applications for waiver of fees in the first 11 months of the financial year 2003-2004.  If fees are increased, the waiver power is likely to again be exercised to ameliorate any cases of perceived financial hardship.  There is a strong likelihood, therefore, that the social cost of an increase will be relatively low while the benefit will be greater resources available to the Tribunal and therefore delivery of better access to justice.

3.3 Reviewable decisions excluded from internal review (section 6A of Existing Regulation and Part 5 of proposed Regulation

Section 6A of the existing Regulation (Part 5 of the proposed Regulation) lists administrative decisions made under various Acts that are not subject to internal review.   Internal review by a government agency or authority is the first step in review of administrative decision-making.  However, a number of agencies or authorities lack sufficient resources to conduct a review fairly and effectively.  An authority may, for example, employ so few staff that the persons with the authority to conduct a review have been involved in the process of making the decision that is subject to review.  Equally, it might be administratively convenient for a professional disciplinary board to confine itself to primary decision-making, and let persons aggrieved by a disciplinary finding appeal against the decision directly to the Tribunal.

Proposal

It is proposed to amend the section to update a reference to a decision made under surveying legislation, remove a reference to a decision made under fisheries legislation, and add a reference to a decision made under motor vehicle repair legislation. 

Option 1- Do nothing
If the existing Regulation lapses the reference to decisions made under the surveying legislation would be redundant.  This is because the Surveyors Act 1929, referred to in section 6A, no longer exists: a new Surveying Act was introduced in 2002. Similarly, the Fisheries Management (General) Regulation 1995 no longer exists.  Its replacement makes no reference to the class of determination specified in the repealed regulation.  Separately, if reviewable decisions under the Motor Vehicle Repairs Act 1980 are not excluded from internal review under Section 6A, the Motor Vehicle Repair Industry Authority will continue to find itself pressed to undertake reviews for which it has insufficient resources.

Option 2 – Remake the existing Regulation without amendment

Remaking the Regulation without amendment will have the same effect, as allowing the Regulation to lapse.  In the case of the Surveyors Act 1929, the consequence of non-amendment is that Section 6A (remade section 11 of the proposed Regulation) is ineffective to exempt the relevant category of reviewable decision under the Surveying Act 2002 from internal review. 

In respect of the Fisheries Management (General) Regulation 1995, the consequence of non-amendment is simply that Section 6A will contain a redundant reference.  As the successor to the Fisheries Regulation does not refer to the class of determination that can lead to a reviewable decision under the fisheries legislation, the issue of internal review of a reviewable decision no longer arises.

Remaking the existing Regulation without amendment would also mean that reviewable decisions made under the Motor Vehicle Repairs Act 1980 will continue to be subject to internal review.  This is because the remade Regulation will not refer to reviewable decisions under the motor vehicle repair legislation.  However, reviewable decisions all other legislation referred to in the existing Regulation will continue to be exempt from internal review.

Option 3 – Remake the existing Regulation with amendment

Remaking the existing Regulation with amendment will mean that a redundant reference to a category of determination under the Fisheries Regulation will be removed from the existing Regulation, and categories of reviewable decision under the Surveying Act 2002 and Motor Vehicle Repairs Act 1980 will be exempt from internal review.  As a consequence, persons seeking internal review under the two Acts will instead have to apply to the Tribunal for review of the reviewable decision that they are contesting.

Conclusion
The major practical benefit of remaking the Regulation with amendments to update, remove and add references is that it will assist in the administration of the Surveying Act 2002 and the Motor Vehicle Repairs Act 1980.  If the amendments are not made, and internal reviews must be conducted in relation to reviewable decisions made under the two Acts, it raises the concern of whether the relevant review authorities will always have the resources to conduct internal reviews.  The problem is particularly acute in the case of the Motor Vehicle Repair Industry Authority, which is very small in size and lacks sufficient numbers of independent members to conduct an internal review of reviewable decisions of the Authority.

The possible detriment of remaking the Regulation with amendments is that persons who might consider themselves appropriate candidates for internal review will in the case of the Acts and Regulation cited, no longer have a right to internal review.  In the case of the superseded Fisheries Regulation, it appears that such a right no longer exists in any case, as the new Regulation makes no reference to the relevant category of determination.  In the case of the surveying and motor vehicle legislation, however, it appears that a lack of resources means that, as a practical matter, the relevant authorities are unable to undertake internal reviews.

From a practical perspective, the benefit of amendment outweighs the cost.  This conclusion is reinforced by the fact that persons who, because of the amendment, are unable to apply for internal review can nonetheless apply to the Tribunal for review of an administrative decision.
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